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Annual Report the President 


During the past term many matters major importance the 
profession came before the Association for action. Chief among these 
was the Commission’s proposal for revision their procedure 
handling broadcast applications (Docket No. 9061), the McFarland 
Bill, Senate 1973, and the proposed television allocation procedure 
(proposed Rule 3.606). 


Revision Procedure 


Touching upon only the highlights, you will recall that the Com- 
mission proposed so-called 90-day cut-off rule the filing conflict- 
ing applications, and also require that notices all applications, 
renewals, and amendments applications published local news- 
paper and that the public invited file with the Commission any 
objections any such applications. Your Association filed brief 
opposition this and several the other proposals involved this 
proceeding and, after hearing, the proposed revision the rules was 
abandoned. believe that the adoption these rules would have 
greatly increased the difficulty and cost the public processing 
applications before the Commission, and want here publicly express 
appreciation the fine attitude co-operation which the Com- 
mission showed its Bar abandoning these proposals. 


The McFarland Bill, Senate 1973 


This salutary legislation was heard special subcommittee 
the Senate Committee Interstate and Foreign Commerce and your 
Association filed brief support the procedural changes recom- 
mended, and also through your President made oral presentation 
its views. Chief among the provisions embodied this bill the 
amendment providing for independent examiners’ reports containing 
preliminary findings fact all contested proceedings, with the right 
have that report served upon all parties, and file exceptions and 
oral argument thereon before entry any final decision. believe 
that there step more important the proper adjudication any 
administrative proceeding than fair and accurate determination the 
facts and that every citizen entitled have his case decided upon 
such determination the facts. This particularly true connec- 
tion with the findings fact administrative agencies because the 
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reluctance the courts disturb the facts once they have been found 
administrative agency. Hence, important have procedure 
under which voice other than the silent eloquence the evidence 
produced the parties should influence the examiner who determines 
the facts the case. 


The bill also provides for alternative cease and desist procedure 
addition the revocation license procedure cases alleged 
infractions the law the Commission’s rules and regulations and 
for right appeal the Supreme Court the United States cases 
involving the revocation and non-renewal licenses. 


happy say that this Bill has passed the Senate and now 
awaiting action the House Representatives. 


Proposed Television Allocation Procedure 


Your Association has filed brief opposition this proposed 
rule, directing its opposition chiefly the procedure which would deny 
any applicant for television station the right have hearing the 
merits that application competition with any conflicting applica- 
tion. The Association has been accorded the right oral argument 
this proceeding and prepared participate therein soon 
date for the argument fixed the Commission. 


A.B.A. Membership 


also pleased report that application duly made this 
Association was unanimously admitted affiliated national legal 
organization with the American Bar Association, which entitles the 
Association have delegate represent the American Bar 
Association’s House Delegates. 


closing, want say that has been inspiration have 
served President this organization. The fine enthusiasm with 
which the Executive Committee, the Committee Chairmen, and the 
Committee members have approached, undertaken, and performed the 
professional tasks which have been entrusted them has left with 
increased affection and esteem for the members our profession. 
Throughout the many Committee meetings there have, course, been 
many different viewpoints but difference was ever sufficient 
moment overcome fine, fraternal spirit the realization that all 
were seeking one common objective, wit, that which thought 
would serve the best interests our profession and the public whom 
serve. deeply grateful for the co-operation have received 
throughout entire term. 


JAMESON 
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Carrying Coals Newcastle 
SENATOR Epwin 


with some trepidation that come here speak this gather- 
ing communications notables, for one realizes more than that 
here have the collective brains the communications world. Present 
have the Commissioners—and their staff; must not overlook their 
staff. Out there sit the lawyers, calm and collected with their legalistic 
harpoons well concealed, who not only convince their clients that 
Commission decision illegal, incorrect, stupid and should fought 
through the highest court the land the interest equity and justice, 
but get paid for it. tonight, have the dubious honor telling the 
folks who make the wheels spin just how the spinning done. 


discuss the problems communications—common carrier and 
broadcasting—before distinguished group is, know, foolhardy. But 
you also know, Senators are inclined that way, and for Senator 
evince deep interest radio matters requires even greater degree 
foolhardiness. Anyway, here am. 


First off, let say expect misunderstood. Every time say 
anything about radio, and particularly about color television, read 
least half-dozen versions statement. ascribe that merely 
the fact that each person likes read into what said what wants 
hear. Maybe because Congressmen use too many weasel words 
when they bare their souls, but beyond how one can positive 
the radio world today with its constantly expanding technical horizons. 
Particularly does that apply the field communications. result 
developments discoveries the laboratory, what one says today 
may well fallacious tomorrow. Tonight, intend stick closely 
policy matters which ought not affected the progress 
the art. 

Our Senate committee interested—vitally interested—in 
cations policies. Since have many other duties and many other 
problems, ask you patient with us. repeat, are interested 
enough give the matter lot our time and our energy; are 
interested the application the laws which have written; the 
policies formulate the regulatory agency; its day-by-day admin- 
istration; its attitude and reactions; and the efforts the industry 
makes keep the Commission, and the Congress, what regards 
the straight and narrow path. The trouble is, course, that while 
everybody agrees that the proper yardstick for the operation utilities 
and broadcasting “the public interest” seems make whole lot 


Address Annual Meeting the Federal Communications Bar Association, 
January 12, 1950. 
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difference which corner one sits what constitutes the public 
interest. 


address Amherst College last month the Chairman the 
Commission hit this nail squarely the head when quoted the late 
Justice Harlan Fiske Stone the effect that “the issue between 
the conflicting interests the individual and society whole. 
There comes point the organization complex society where 
individualism must yield regulations, where the right 
one will with his own must bow zoning ordinances, even 
occasion price-fixing regulations. Just where the line drawn 
which marks the boundary between the appropriate field individual 
liberty and right and that Government action for the larger good 
the perpetual question constitutional law.” 


Justice Stone’s eloquent language states the problem which Congress 
and the Commission must deal with constantly, frequently against the 
violent opposition the legal fraternity. 


Congress regard the Commission extension ourselves; 
regard the arm Congress created administer the details 
and weigh the arguments which Congress has neither the time nor the 
facilities do. evaluate the work the Commission, however, 
does not require profound legal background; fact, the act does not 
require that one learned the law Commissioner. the 
extent that the Commission performs legislative acts, Congress 
feel that not only are competent evaluate its actions, but that 
the constitutional duty exercising close supervisory interest 
them. 


And like fond parent who desires his children grow 
amount something, occasionally exercise strong and purposeful 
parental guidance when feel that things are not going along they 
should. There are two schools thought nowadays with respect 
bringing children: the so-called progressive education system which 
follows the Freudian precept not interfering with the child and allow- 
ing express its inner urges whatever they may and never, never 
restricting curbing its excesses, and then there the old-fashioned 
school which still adheres the philosophy that spare the rod 
spoil the child. With respect the Commission, most Congress, 
being practical, find ourselves half-way between these extremes. 


Seriously, this vital problem. The last two decades have wit- 
nessed vicious totalitarian trend which insists that the quasi-judicial, 
quasi-legislative arms Congress are administrative agencies under the 
Executive. The results have led prostitution the original purpose 
Congress the creation such agencies the Trade Commission, 
the Interstate Commerce Commission, the Power Commission, the 
Communications Commission, and similar commissions. Under strong 
Presidents and complacent Congresses these agencies have not only 
come hopefully regard themselves arms the executive, but they 
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actually perform their functions they were part and parcel the 
executive. Unfortunately too, the citizens who come under the regula- 
tion these agencies have acccepted this new theory—to their sorrow 
ultimately the eventual loss their fundamental democratic 
rights. 

Frankly, Congress believe these dangerous trends must 
reversed and the constitutional powers Congress restored. However, 
cannot make much headway unless have the co-operation such 
groups yours who should vitally concerned with the totalitarian 
aspects the present trend. 

must obvious that there great possibility mischief the 
arms Congress finally become wedded the executive become 
inseparable from it. The agencies, under such system, are bound 
carry out the programs and policies the particular administration 
power rather than adhere strict and literal interpretation the 
statute under which they operate. The viewpoint important party 
leader then becomes more compelling than reliance the protection 
the law. The rights citizens bring about changes through their 
legislative institutions are subrogated; get something done frequently 
requires only influence the proper places with the party power. 
such political climate who you know and not what equitable 
which counts. Not only such system intrinsically dangerous and 
subversion the original idea the founding fathers, but bound 
lead the creation powerful and all-controlling centralized 
government. must resisted, even those who gain temporary 
advantage from for themselves and their clients because the end 
will swallow even those who profit from it. 

frank admit that Congress are partly for this 
unfortunate trend. have been complacent when should have 
been deeply concerned. can something about and should 
meet the issue head-on. 


For myself, believe that the existing system giving the Executive 
the appointive power the commissions which are arms Congress 
basically unsound. only natural that those who owe their jobs 
the Executive would reluctant oppose Executive policy and sug- 
gestion. Perhaps, the appointive power were vested the Speaker 
the House, with the Senate confirmation requirement remaining 
present, these important quasi-judicial, quasi-legislative agencies really 
would attain the independence vital democratic government. 
Moreover, there should unified standards tenure, salaries, cessation 
office, selection chairmen, and powers and duties commissioners 
all the independent agencies instead the present hodgepodge. 
There should more formal and annual accounting com- 
mission operations the people, through the Congress. wedded 
these principles because believe democracy and fear totalitarian- 
ism, and offer them suggestions which should concern you lawyers 
the administrative field. 
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important emphasize that recent studies and proposals for 
streamlining the Government, such the Hoover Commission report, 
valuable and informative is, have basic weakness. the interest 
unification and streamlining, the emphasis has been bring about 
tightly knit structure Federal Government functioning under the 
Executive. Such recommendations stem from the managerial concept 
followed big business having, above all, efficient administration. 
But overlooks and actually denies the fundamental basis our 
democracy because sacrifices and impairs the rights citizens 
participate directly their Government. Without disparaging loyal, 
able, and devoted civil-service employees, all you know that bureau- 
crats, good and not good, earnestly believe they know what good 
for you; and you like it, that’s your misfortune. Congress- 
man Senator dare tell his constituents that knows their problems 
better than they. Democracy does not work that way. 


The history communications comprises fascinating panorama 
the progress mankind. From the dawn civilization, each im- 
provement and advance the means communicating more effectively 
with one’s fellows has added man’s spiritual and economic progress, 
Despite this century’s progress communications, all here know 
that some respects are only the threshold developments 
will mark new advance man’s climb toward his ultimate 

estiny. 


And since our country and our people are the forefront each 
new development, important that cling tenaciously high 
standards and religiously follow those vital precepts which insure con- 
tinued progress and full freedom communications from both political 
and selfish private domination. The modern dictators have taught 
that the primary essential step toward seizing control country 
take over communications. 


Even this country which genuinely devoted democracy 
have gone far some fields putting Government into many activities 
that might better done private initiative. this country would 
hold its position world leadership, the private-enterprise system not 
only must survive, but must made flourish and expand, since 
has proved the world that holds the best record for bringing the 
‘greatest good the greatest number. Without the shining example 
the free-enterprise system this democracy, dismal prospect indeed 
would face the world. Free enterprise and democracy are inseparable; 
one cannot function its best without the other. 


Therefore, criticisms and suggestions are not those one who 
regards further Government controls beneficial, socialization 
enterprise the dawn great new era for mankind. the contrary, 
fear such steps and one regrets more than whenever industry 
adopts policies which inevitably compels more stringent controls. 
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Communications peculiarly vulnerable the creeping paralysis 
bureaucratic control. the first place, licensed industry. 
Some think ought not licensed, but common sense and the nature 
the art make difficult for agree with them. Frequencies 
are limited, and even they were not, the economics the situation 
limits the number licenses, and public utilities and broadcasting must 
regulated monopoly render good service. Incidentally, ought 
happy about this both counts. have recently visited areas 
where the economy support two stations but where two dozen 
more stations are operating, simply because every politician thinks 
must own radio station air his particular political views. each 
Member Congress and each member the President’s Cabinet plus 
the horde political leaders each state owned radio station, what 
racket there would be—in both meanings that ugly word. And all 
you know that such situation another neighboring country lies 
behind the difficulties experienced the recent NARBA conference. 

Licensing implies, and fact requires, adherence very definite 
standards based upon the public interest. those who argue for 
standards which should limited electrical interference say “bunk.” 
Such advocates live dream world fancy, not fact. That their 
idea free radio, but mine. judgment, radio 
free very long their interpretation were followed. Reasonable men 
differentiate between private privilege and the public good. Under such 
criteria, plain that the licensing agency has duty see that the 
license used always the public interest. Otherwise becomes not 
license but special prerogative and the so-called licensee the posses- 
sor facility which belongs all the people but over which the 
people have lost control. 

That isn’t freedom; isn’t even competition. special privilege 
the worst kind with all the faults and’errors inherent absolute 
monopoly. Under such system, the public would get what the licensee 
deemed fit; under such system radio would deteriorate just what 
some other countries where the only standard the political 
pull necessary acquire license. 

course, regulations can made arbitrary, capricious, onerous, 
and burdensome, even static the interest those who profit 
the status quo. But they are more likely become that way only when 
the licensee doing minimum job. When the licensee persists upon 
skating thin ice, always seeing how little can get with, 
strengthens the hand bureaucratically inclined agency. faulty 
and sloppy operation that brings blue book; clever deals that 
brings AVCO rule; monopoly practices that bring network 
regulations. Licensees and their lawyers constantly cry about the 
Commission and its greed for more power but the most effective way 
pull the Commission’s fangs—if fangs has—is such good job 
broadcasting that there little for the Commission except formu- 
late technical regulation. 
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viewing with alarm quibbling against imaginary restrictions 
and not criticizing radio, for American radio has done magnificent 
job. There are more fine radio stations performing great public 
service this country than all the rest the world combined. 
There are licensees—and lot them—whose sole aim render 
great public service and they have profited handsomely adhering 
that policy. The tragedy that this not better known and better 
understood and appreciated. only hear about the few chiselers who 
either aim get license that they can peddle profit, who 
regard license potential bonanza exploited for all worth. 
They give radio bad name, and long they exist the regulatory 
agency will have the backing public-spirited citizens pursue 
arbitrary and distasteful policies they deem such course necessary. 

will always need strong, alert F.C.C. whose sole passion should 
regulate the industry the public interest. have not hesitated 
criticize the Commission and its policies when thought criticism was 
justified and praise when its work has been noteworthy. 
particular congressional responsibility maintain constant watchfulness 
its operations. 

The Commission. should continue its wise policy constantly 
raising its sights and stature. required sit judicial capacity 
many matters and its best friends Congress would like have 
attain its proceedings the dignity and stature the judiciary. 
not believe that the Commission body individually should 
discuss receive parte testimony contested cases, either from its 
own lawyers from counsel for one the litigants. proper ob- 
servance courtroom ethics and procedure would make false the back- 
biting, the petty innuendos, and the snide remarks its critics. 

Our biggest complaint Capitol Hill the long delay processing 
cases. not need tell you lawvers that delay many instances 
more deadly applicant than flat but prompt rejection. dealt 
some length with that problem report communications 
the Senate last April and hope that will have brighter picture 
present next April. Late last year, the Senate Committee Interstate 
and Foreign Commerce requested and received complete report 
the status the Commission’s unfinished work. When check again 
are going know definitely and clearly just how rapidly and how 
competently performs least one its most important functions—the 
handling broadcast cases. 

Some think that the time has come for the Commission 
overhaul its rules and regulations; discard some procedures and revise 
others. think that perhaps the network regulations require further 
scrutiny the light changing conditions. think that the Com- 
mission might able more the purely scientific and technical 
field and that could more some antiquated and unnecessary 
functions were dispensed with. Even though the majority the Com- 
mission’s engineering staff engaged monitoring and field engineer- 
ing, there some question how necessary this work really now. 
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ought know good deal more about accounting practices the 
telegraph and telephone field. Too, revision the tariffs the 
common carrier field might well result tremendous savings millions 
users throughout this country. 

views the question super power for standard radio broad- 
cast stations are too well known require elaboration here. mention 
the subject only because hope that the Commission will shortly provide 
for duplication clears since the people this country need more 
frequencies desperately. Certainly, has the authority so. The 
maintenance clear channels anachronism modern radio prac- 
tice. Unfortunately the clears cannot render the local service that many 
areas deserve hence they not serve well. archaic contend 
any longer that clear channels serve useful purpose the United 
States and the best proof that the networks now frankly admit that 
their own seaboard clears might duplicated without harm them. 

The question power, course, policy matter for the Congress 
decide, since the vital issue domestic monopoly and international 
comity are involved it. might have been much stronger 
position Montreal our efforts reach conference agreement had 
first eliminated the problem the clears. Most certainly then 
could have dealt with cleaner hands with our Latin-American neighbors. 
not condone for one moment any attempt any nation hold 
pistol our heads, and least all one whose entire economy 
depends our friendly co-operation. 


The United States ought give serious consideration the sensible 
proposal assist Cuba and the whole Caribbean area converting 
their local radio from FM. renders better service than 
areas where static interference serious and where the area 
covered not continental. Moreover, its use would eliminate pressing 
frequency problems and interference for since there are ample 
frequencies. Rather than destroy impair through 
Babel competing programs the same frequency many our 
splendid standard radio stations, which have been operating long and 
faithfully, might pay make loan grant for the installation 
stations, plus the replacement all existing receivers with 
sets. This problem which should studied seriously behalf 
all the smaller Central American countries where radio communication 
facilities are sparse nonexistent. ideal instrumentality for 
the Tropics. 


sorry there has been unavoidable delay reaching final 
decision the color-television question. But believe that the Com- 
mission’s present hearing has been justified the new interest has 
aroused this art. taking more time than anticipated, but sound 
decision more important than speedy one. have every confidence 
that the decision the Commission will correct one, because 
know that every member aware the vital importance the question 
with which they are dealing. They must make sure that what they 
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sound and permanent. The essential thing decision for the long 
pull; not something that will please few powerful economic interests 
for today’s profits. respect this matter the Senate Committee 
Interstate and Foreign Commerce will have the advantage technical 
report committee five impartial scientists, headed Dr. Edward 
Condon, the engineering practicality color-television develop- 
ment. confident that report will fortify and bolster the Commis- 
sion’s decision that are ready for color television now. 

Television magnificent art which promises bring finer enter- 
tainment and more information the people the United States. Its 
impact upon our culture and life socially and politically can hardly 
evaluated. When the American people purchase 2,500,000 sets year 
they deserve and have every right expect the best science can offer. 

the public interest, therefore, promulgate quickly broad 
and sufficiently general standards for color that this delightful im- 
provement may developed naturally the traditional American, free 
enterprise, nonmonopolistic manner. Since generally agreed that 
color practical, most emphatically the public interest would not 
served waiting until 30,000,000 families have invested upward 
$6,000,000,000 black and white sets before switching color. 

hope, too, that the Commission will approve the same time 
standards for the immediate commercial utilization large number 
channels the ultra-high-frequency band that realistic nation- 
wide competitive system television may developed. 

Certainly the public interest requires such allocation. Easily 
identified selfish interests are laboring day and night lift the freeze 
now and nothing more. When the proposed UHF channels are 
allocated city-by-city basis throughout the nation and standards for 
their use promulgated, there will remain reason for continuing the 
present freeze VHF licensing and, course, should then lifted 
and not before. 


All all, the year ahead communications promises fruitful, 
exciting, and eventful. Our Senate committee will pursue its studies 
the operation Federal communications systems effort deter- 
mine their necessity and desirability; shall explore the entire question 
frequency use with the purpose making more effective utilization 
and more equitable distribution; shall continue our studies the 
serious and pressing problem domestic and international record com- 
munications carriers with the hope that steps can taken combine 
their facilities with the purpose bringing about lower costs and better 
service and the same time improve this country’s military and official 
position common carrier communications; shall continue give 
attention legislation which passed the Senate last session designed 
primarily improve the administrative and quasi-judicial functioning 
the Commission; and above all, shall try diligently meet our 
full congressional responsibilities maintaining policy co-operation 
and watchfulness. 
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reply recent article, Dr. 
Straschnov, one the world’s 
leading authorities international 
copyright affects radio and 
television, discusses interesting 
development the European law 
radio copyright. 


The Monaco Ordinance Copyright With 
Respect Radio-Broadcasting 


Dr. GEORGES STRASCHNOV 


article printed the Summer, 1949, issue this journal, Mr. 
Robert Homburg questioned the “compatibility the Monaco ordinance 
November 27, 1948, with the Acts Brussels” (p. 65). The editor 
the Bar has kindly granted space correct this some- 
what summary judgment. consider myself qualified for the task 
that attended the Brussels Conference member the Monaco 
delegation, whose role thrown into relief article published the 
same issue Mr. Homburg’s and penned Mr. Arthur 
claim further the fact that acted the Monaco 


juridical adviser the drafting the ordinance ques- 
tion. 


Before going briefly into the fundamentals the question, let 
advance formal argument: Monaco had need take the final Act 
Brussels into account when legislating, since has not ratified that 
Act. Monaco still bound uniquely the Rome Act 1928; any 
attempt reproach the Principality for violating the Brussels Conven- 
tion would equivalent blaming for not respecting the Convention 
Buenos Ayres Washington! 


Nevertheless, Mr. Homburg’s mention the Brussels Convention 
may simply slip the pen, and perhaps intended denounce 
violation the Acts Rome. That would way surprising, 
since the French copyright circles frequented Mr. Homburg were 
greatly roused from the very start the said ordinance and subsequent- 


Arthur Fisher: The 1948 Revision the Berne Convention, Comm. 
Bar Journal seq. 
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succeeded having modified. shall take the liberty saying 
few words regarding the relation between the ordinance and the Rome 
Convention. 

The ordinance November 27, 1948, contained seven articles, but 
only three these are interest here. 


Paragraph the first Article grants the author the exclusive 
right authorize the radio-diffusion his work, its relay (Hertzian 
when carried out body other than the original, and the 
public communication the work loudspeaker screen. 
provision, markedly more favorable the author than Article 11-bis 
Paragraph (1) the Rome Convention, has not aroused any controversy. 

The same cannot said Paragraph the first Article, which 
stipulates that the author gives the broadcasting body permission 
radio-diffuse work, then implicitly authorizes use gramophone 
records reproducing that work. The authors’ societies, i.e. the 
and its affiliates, also the music publishers, believed they could chal- 
lenge this provision violation the Convention. But reality 
simply presumption juris tantum, applicable solely the parties have 
made contrary stipulation. For obvious that the author who has 
authorized the radio-diffusion his work without limiting the authoriza- 
tion the “live” broadcast cannot posteriori claim second payment 
because the body granted permission has made use gramophone 
records. Hence the provision question, simple presumption 
applied dubio, perfectly compatible with the Convention, even 
injures the interests the Indeed, the Convention 
way grants the author special right regards the use records 


Article the ordinance created compulsory licence; should 
agreement between the broadcaster and the holder the copyright 
prove impossible, the broadcaster can still radio-diffuse work which 
has already been published while the moral right and his right 
just remuneration are still safeguarded. This provision has been 
accused violating Article Paragraph (2) the Convention. 
The reply simple: this provision the Convention prohibits the 
compulsory licence, then ten more Unionist legislations flagrantly 
conflict with that Convention. this respect, let quote Mr. Ladas, 
the well known American specialist, who says page 486 his work, 
The International Protection Literary and Artistic Property: 


“(4) The stipulation the second Article 11-bis does not 
require that the authorization the author secured prior the broad- 
casting his work over the radio. Thus, even though the author should 
refuse his consent, the law may authorize such broadcasting provided the above 
two limitations are satisfied, i.e., provided his moral rights are respected and 


*Even more, the Brussels Conference refused insert such right the 
Convention. 
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connection with radio broadcasting permissible under Article 11-bis. 


There hence possible doubt that the said provision the 
Convention permits the compulsory licence. fact difficult 
imagine what else that provision could signify. 


Article the ordinance—the last which shall discuss here 
and now—comprises three paragraphs. The first, which has attracted 
complaints, again simply presumption juris tantum; states that, 
dubio, authority broadcast work does not imply authority 
record it. 

The second paragraph has aroused considerable emotion certain 
circles. stipulates that broadcaster can record protected work 
without the permission the author and without remunerating the lat- 
ter, the double condition that the substance used for the recording 
its use only very limited number times and that manu- 
actured without employing master similar device. 

This provision only application—and very moderate applica- 
tion that—of Article Paragraph (2) the Convention, which 
permits the imposing compulsory licence the recording 
musical works, and public performance such recordings, without even 
explicitly stating that the author must nevertheless 
Instead adopting real licence the British type (Article the 
Copyright Act) covering all recordings, the Monaco legislator has 
limited that licence certain few. special remuneration has 
been provided for this particular case, the Monaco legislator has only 
followed the example the Italian law (Article the Law April 
22, 1941), the German (Article 22a the Law 1901/1910), and the 
Swiss (Article the Law December 1922); the first authorizes 
broadcast recordings, subject certain conditions, without even requir- 
ing the guarantees laid down Monaco; the second and third recognize 
the legality the public performance recordings without stating that 
the author must receive just remuneration. All three are based the 
said Article Paragraph (2) the Convention, and knowledge 
their compatibility with the latter has never been disputed. 

The position even more simple regards literary works; the 
Convention contains provision forbidding their recording without 
the permission the author. Here the legislator has absolutely free 

The third paragraph Article merely organizes the preservation 
broadcast recordings with documentary value. Its “compatibility 


with the Convention” has not been contested. 


This condition was only added Brussels. 
Ladas, op. cit., pp. 439-440. 
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discussing their bearing these pages. 


will seen from this deliberately brief account—it would 
presumptuous part devote too much space country 
small Monaco—the ordinance cited Mr. Homburg conforms 
every way with the Rome Convention. Even though had 
modified subsequently Ordinance No. September 28, 1949, this 
was because Monaco, boycotted the authors’ societies and the music 
publishers, found impossible continue the normal exploitation 
protected works inside its own territory. Once more, Force and Right 
were opposite sides, and the former triumphed. 
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One the most interesting legal 
problems facing television broad- 
casters has with the authority 
state city censor films 
used television broadcasts. The 
first court pass the question 
has held such censorship unconsti- 
tutional, and the case now 


State and Local Censorship Films 
Used 


Six states! and indeterminate number cities? provide for 
censorship motion picture the state statutes terms 
applies television films used television broadcasts. Neverthe- 
less, the Pennsylvania State Board Censors, encouraged recent 
decision the Pennsylvania Supreme Court holding that reference 
“motion pictures” liquor licensing statute comprises television 
broadcasts,* January, 1949, adopted regulation providing that 


“All motion picture films, reels views intended for projection broad- 
cast television Pennsylvania must first submitted the exchange, 
owner lessee the film, reel view for censorship purposes, and must 


Most the material this note taken from the brief plaintiffs 
Allen DuMont Laboratories, Inc., al. Carroll al., infra for copy 
which the editor indebted Earl Harrison, Esq., attorney for plaintiffs. 

Pennsylvania (1911), Ohio (1913), Kansas (1913), Maryland (1916), New 
York (1921), Virginia (1922). Massachusetts censors films shown Sunday, 
which practical effect means all films. Louisiana statute was never put into 
effect; Connecticut statute was repealed; Florida statute was held unconstitu- 
tional. Note, Censorship Motion Pictures, Yale L.J. 87, 91, nn. 30, 
Because the peculiarities distribution the activities the six existing boar 
affect films shown not only their own but also neighboring states. Ibid., 32. 

Twenty, according the Civil Liberties Union. Civil Liberties, col. 
(October, 1949). Fifty, according plaintiffs’ brief the instant case, 47. 

*See Note, Censorship Motion Pictures, Yale L.J. (1939). This 
note, although written decade ago, still very timely. See also Note, Film Cen- 
sorship: Administrative Analysis, Col.L.Rev. 1383 (1939) (raises question 

Retail Liquor Dealers Assn. Pennsylvania Liquor Control 
Board, 360 Pa. 269, A.(2d) 53, (1948), noted F.C.Bar 141. See also 
231, infra. 
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not projected television Pennsylvania unless first approved the 
Board and seal issued therefor upon payment the proper fee, and said 
proper approval seal displayed upon every 


Five Pennsylvania television licensees promptly brought action 
the federal court for declaratory judgment that the regulation was 
unconstitutional. October 26, 1949, Chief Judge Kirkpatrick handed 
down brief decision holding the regulation Appeal has been 
taken the Court for the Third Circuit. 

Plaintiffs attacked the regulation three first, that the 
assertion authority censor any part television broadcasting was 
invalid because conflicted with federal legislation and because the 
state was asserting its regulatory power within field fully occupied 
Congress; second, that even Congress had not occupied the field, the 
regulation was invalid unreasonable burden upon interstate com- 
merce; and third, that the regulation infringed freedom speech and 
the press. Judge Kirkpatrick based his decision upon the first conten- 
tion, but also recognized the validity the Apparently 
considering that sufficient, did not mention the third point, although 
did adopt conclusions law, requested plaintiffs, that 


“15. Television, like newspapers and radio, included the press whose 
freedom guaranteed the First and Fourteenth Amendments the 
Constitution the United States. 

“16. The chief purpose the guaranteed liberty the press prevent 
previous restraints upon publication and the case radio and television 
previous restraints upon broadcasting. 

“17. The television program, has been developing, organ 
public opinion.” 


The principle congressional “occupation the field” well 
established, but its application matter for case-to-case determina- 
“Congress has undoubted power redefine the distribution 
power over interstate commerce. may either permit the states 
regulate the commerce manner which would otherwise not per- 
missible exclude state regulation even matters peculiarly 
local concern which nevertheless affect Congress has 


Regulation 13(d) (January 22, 1949). 

Allen DuMont Laboratories, Inc., al. Carroll, al., F.Supp. 
813, R.R. 2053 (E. Pa. 1949). 

*No attempt was made attack the regulation the ground that the 
statute did not authorize it. this ground would merely have prolonged 
the controversy since the legislature would have been asked amend the statute. 

think, however, that should also state conclusion that the Regulation 
invalid because would constitute undue and unreasonable burden inter- 
state commerce television broadcasting.” 

*See Bergson, State Censorship Television, Fed.Bar 151 (1949). 

Southern Pacific Co. Arizona, 325 U.S. 761, 769 (1945), quoted the 


instant 


q 
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completely occupied field regulation within its power under the 
interstate commerce clause, state regulation even though 
seeks accomplish the same purposes; Holmes said, “When Con- 
gress has taken the particular subject-matter hand coincidence 
ineffective opposition, and state law not declared help 
because attempts farther than Congress has seen fit 
The possible disruptive effect upon federal regulation state intrusion 
into the field important another “the benefits the 
regulated industry freedom from the other 
hand, Congress may make only partial exercise its powers. “In 
such cases the state may legislate freely upon those phases the com- 
merce which are left unregulated the nation,” and “it must clear 
that the federal provisions are inconsistent with those the state 
justify the thwarting state Which these principles 
applied was the crucial question the instant case, and the court 
resolved favor federal control. 


The court was “satisfied that the field television there has been 
plenary exercise Congress the power regulate and complete 
occupation the including While Section 326 
the Communications Act denies the F.C.C. the power censorship, the 
Commission nevertheless “can exercise effective control over the content 
“Congress was definitely concerned with the question 
possible misuse the facilities radio and television broadcasting 
matter harmful the public interest, intended deal with that 
problem fully and did so, choosing method which avoided the 
danger, always present system censorship, whittling away the 
constitutional guarantees freedom speech and press.” Hence the 
regulation the Board Censors was invalid because impinged 
upon field interstate commerce which Congress had pre-empted, 
and was inconsistent with the statute and with the national policy 
adopted There was course question the 
interstate nature television 


While the court dealt with the second question—the unreasonable 
burden imposed interstate commerce the regulation—only 
summary fashion and “in order that the entire controversy together with 
the views this court may fully before the appellate court,” its con- 
clusion that the regulation would constitute undue and unreasonable 
burden interstate commerce sound. large part the plaintiffs’ 


Charleston W.C.Ry. Varnville Furniture Co., 237 U.S. 597, 604 (1915). 

Telephone Corp. Wisconsin Employment Relations Board, 

Cloverleaf Butter Co. Patterson, 315 U.S. 148, 169 (1942). 

155, quoted the instant case. 

See National Broadcasting Co. United States, 319 U.S. 190, 216 

Cf. California Zook, 336 U.S. 725, 729 (1949). 

The point was not even argued plaintiffs’ brief. See Bergson, supra 
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testimony was directed establishing this showed fairly 
conclusively that even the Board Censors approved every foot 
film submitted it, the requirement submitting all would place 
intolerable burden television broadcasters, least under present 
practices the The court found that “the proportion 
moving pictures shown television which are projected from films 
amounts estimated per cent and may ultimately reach per 
cent.”2° Further pertinent findings the court were 


Film used television variety ways for variety pur- 
poses. entire program may broadcast from film. Action and 
sound recorded film some time prior broadcast may inte- 
grated into otherwise live program. The form production may 
thus switched many times from live film and from film live. 
Film may projected from the rear background screen. Com- 
mercial announcements advertising continuity are frequently recorded 
films. Through process known kinescope recording teletran- 
scription, live programs are often recorded film for subsequent 
broadcasting. 

The use film television programming increasing rapidly. 
This especially true kinescope appearance indistinguishable 
from regular motion picture film but much less expensive produce. 
Vastly more film used television than the motion picture industry. 
The extensive use film television results from the greater number 
programs shown over television station compared with motion 
picture theater and also because, generally speaking, television film 
program given over any given station only once contrast with the 
frequent showings, sometimes “long runs,” the same motion picture 
theater. 


use what known the “bicycling” technique, which the 
scheduling the use the same print short periods apart, single 
print film may used television number different sta- 
tions, resulting economies the station, the producer, and the 
advertiser. 


The exhibition film produced kinescope recording cannot 
practical matter generally delayed beyond two weeks after the 
original broadcast. This particularly true when the kinescope 
recordings include music, which most do, because fourteen-day 
maximum imposed the musicians’ union. 


The testimony summarized the Appendix plaintiffs’ brief. 

See particularly the testimony Joseph McDonald, vice-president and 
general attorney the American Company, ibid. pp. 

Defendants’ requests for findings fact and conclusions law, Finding 
Fact No. 

Plaintiffs’ requests for findings fact and conclusions law, Findings 
Fact Nos. 10-13, 15-20, 22. 
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The outstanding appeals television the advertiser grow out 
the effects immediacy, spontaneity, and flexibility programming 
the practice broadcasters, advertisers, and their agencies prepare 
and complete programs, frequently film, close the time 
broadcast possible order take full advantage the opportunity 
have the program the minute and geared accommodate cur- 
rent conditions the manufacture distribution of, the market for, 
the products advertised. This frequently involves last minute changes 
program content, including the film used part the program.?* 


television, order maintain every possible element time- 
liness well for reasons economy, the procedure preparation, 
rehearsal and performance frequently scheduled terms hours 
and minutes distinguished from the weeks and months employed 
the commercial motion picture industry. 


procure film required for television programs, the stations and 
other program producers may make the film scene action themselves 
they may draw upon the huge stock footage film some them 
maintain, they may literally hundreds other sources for the 
precise kind needed. Much this stock and other film has never been 
passed upon any state local censorship board nor would 
feasible submit for approval without knowing the context which 
the film would finally 

order complete preparation programs film sufficiently 
advance allow for submission for censorship, would necessary 
for television stations and networks substantially increase their phy- 
sical facilities and personnel over that now required for program pro- 
duction. would likewise necessary for the stations rent for 
longer periods time films used programs and increased 
expense would incurred program rearrangement resulting from 
eliminations which might ordered censorship board, since tele- 
vision programs must adhere rigid time schedule. Increased ex- 
pense would incurred also the distribution film for use 
television stations since the existing method would not practicable 
under censorship requirements. 


The court adopted this “with the qualification that states practice 
broadcasters, etc., the present time. The element immediacy may 
become less more important time goes on.” 

*The court added the statement “that much this stock also has been 
passed upon censorship boards.” has been however, that several 
cases censorship boards recently required deletion sequences reissued 
films which had been approved when the films were first issued ten twelve years 
ago (Variety, December 28, 1949, 12). The court rejected defendants’ requested 
finding that “The producers motion picture films will not furnish television 
stations any motion picture films which are less than ten years .”, stating 
that this was true only some the larger producers and there was nothing 
show that was more than transitory phase the business. 
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These increased facilities and expenses would obviously increase 
the cost the television medium advertisers and that extent would 
reduce its attractiveness. This turn would reduce the ability 
television, already costly, compete with other advertising media. 


Such advance preparation meet censorship requirements would 
likewise detract substantial manner from the present 
immediacy, spontaneity, and flexibility programming enjoyed 
television and which presently serve inducements advertisers 
use the medium. 


The television industry conducted such different fashion from 
the motion picture industry that compliance with censorship require- 
ments, including display the seal approval, would impose 
infinitely greater burden television than does the motion picture 
industry. The facts, too, that television dependent upon advertiser 
support, that much this comes from national advertisers, and that 
television programs cross state lines indicate further difficulty and burden 
which would result from requirement that the seal approval any 
state locality should appear film portions programs. 


While here again the matter must decided 
clear that “state legislation invalid unduly burdens 
[interstate] commerce matters where uniformity necessary—neces- 
sary the constitutional sense useful accomplishing permitted 
purpose. Where uniformity essential for the functioning commerce, 
state may not interpose its local regulation. Too true that the 
principle lacks precision. The question here was whether the 
total effect the regulation was “so slight and problematical not 
outweigh the national interest keeping interstate commerce free from 
interferences which seriously impede and subject local regulation 
which does not have uniform effect” the interstate 
The court apparently answered this question the 
though the Supreme Court the Mutual Film Corporation held 
that state film censorship was not undue burden interstate com- 
merce motion picture films, that case was decided under the out- 
moded mechanical test interstate commerce and doubtful 
authority today.2® any event, television vastly different from 
exhibition motion picture films theaters. 


Pacific Co. Arizona, 325 U.S. 761, 768 (1945); Morgan 
Virginia, U.S. 377-378 (1946). 

Morgan Virginia, supra 24. 

Pacific Co. Arizona, supra 24. 

The court adopted conclusions law that “Television broadcasting 
such nature that national uniformity regulation and control essential for its 
proper functioning,” that the censorship provided for the regulation would unduly 
burden commerce, etc., with the caveat that the court was not ruling 
“that nationwide uniformity standards propriety and good taste necessary.” 

Mutual Film Corp. Industrial Commission Ohio, 236 U.S. 230 (1915). 

See Illinois Natural Gas Co. Central Illinois Public Service Co., 314 U.S. 
498, 505 Panhandle Eastern Pipe Line Co. Public Service Commission, 
U.S. 507, 512 (1947). 
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The third point the case—that censorship motion pictures used 
television infringes freedom speech and press—is important 
one, but the court was wise not attempting deal with its 
The Supreme Court’s ratification film censorship the 
1915 Mutual Film has long been under and doubtful 
can survive another Supreme Court test. The Court said United 
States Paramount Pictures, that “We have doubt that mov- 
ing pictures, like newspapers and radio, are included the press whose 
Esquire case, another context, the court strongly condemned require- 
ments “that literature art conform some norm prescribed 
official” smacking “an ideology foreign our The Su- 
preme Court may soon have the opportunity overrule the Mutual 
Film case; test case has been brought against the Atlanta film censor 
Louis DeRochemont, producer the film “Lost Boundaries,” which 
was barred from showing Atlanta because its racial 
holding that motion pictures are free from previous-restraint censorship 
any official body would course cut the ground from beneath any 
attempt police television the same manner. 


None the other states which censor films has yet attempted 
assert authority over bill amend the Ohio law give 
the Department Education specific authority over films used 


would have been ironic had the court held censorship invalid this 
ground, inasmuch the defendants admitted and the court found that the regulation 
had been adopted because complaints from motion picture exhibitors who appar- 
ently resented having display the Board’s seal approval while television operators 
were not under the same obligation. 

Supra 28. 

Chafee, Free Speech the United States, 544-548 (1941); Chafee, Gov- 
ernment and Mass Communications, 240 (1947); Note, Censorship Motion Pic- 
tures, Yale L.J. 87, 110-111 (1939); Kadin, Administrative Censorship: Study 
the Mails, Motion Pictures, and Radio Broadcasting, B.U.L.Rev. 533 (1939). 

334 U.S. 166 (1948). 

“See also Winters New York, 333 U.S. 507, 510 (1948) (“We not 
accede [the] suggestion that the constitutional protection for free press applies 

Hannegan Esquire, Inc., 327 U.S. 146, 157-158 (1946). 

United Artists Corp. Board Censors the City Memphis, De- 
cember 17, 1949, the Tennessee Supreme Court dismissed action review the 
action the Memphis Board Censors barring the film “Curly” various 
procedural grounds, while stating that was wise disagreement with the 
appellants the fundamental principles announced the decisions freedom 
speech and press cited appellants, “and especially with the insistence that 
there authority ‘to use race color the sole legal basis for censorship 
talking-motion The Motion Picture Association America has announced 
that will take the case the Supreme Court the United 

The Attorney General Virginia, letter the editor dated February 
15. 1949, states that the Virginia Division Motion Picture Censorship would have 
authority over motion pictures broadcast television exhibited shown 
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television was introduced the 1949 legislative session but action 
was taken The Attorney General Maryland was asked for 
ruling the point 1948 but opinion has yet come down, probably 
because the pendency the Pennsylvania case. 


The public interest would probably best served outright 
abolition motion-picture censorship. the one hand, would 
inequitable for continue subject censorship while tele- 
vision broadcasters are free from it. But the same time must 
recognized that telecasters are not likely show films that have been 
disapproved the local censors, even they are available 
Perhaps they would not show them any event, particularly the 
subject matter controversial, but the existence censorship makes 
more certain that they will 


any place amusement for pay, connection with any business the State 
Virginia. However, the question apparently has not arisen. 

Charles Brind, Jr., Counsel for the New York State Education Department, 
letter dated December 28, 1948, states that “if motion picture films were being 
television programs, they certainly would licensed.” 

Kansas has television stations present. 

*S.B. No. 74, 98th General Assembly, Regular Session, 1949-1950. 

According recent report Variety, “Lost Boundaries” was “nixed” 
from appearing television station after having been barred city film censor 
Southern city. 

whether state could prevent telecasting boxing match, cf. 
Hickey, Television Broadcasts Boxing Matches, 260 (1932). 
The article now out date inasmuch the statute relied upon—the Act July 
1912, formerly U.S.C. 405, which made unlawful “to send” from one 
state another “any film other pictorial representation any prize fight 
encounter been repealed. The present statute, U.S.C. 1001 
(1946), divests its interstate character “Every film other pictorial representa- 
tion any prize fight other encounter pugilists transported into any 
state for use, sale, storage, exhibition, other disposition.” practical 
matter, however, one seems prize fight films today. See, e.g., Iowa 
Stats. 1989, 249: Maine Stats. 1931, repealing prohibitions fight films. 

Cf. United States Johnston, 232 Fed. 970 (N.D.N.Y. 1916) (setting 
apparatus Canadian side border and projecting films Willard-Johnson fight 
onto negative United States held violation 1912 Act): Pantomimic Corp. 
Malone, 238 Fed. (C.C.A. 2d, 1916) (under same set facts, held that picture 
was “brought into the United States”). 

Not touched upon the foregoing discussion the possible incidence 
state censorship upon theater television, and when that becomes reality. 


a 
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The commercial advent television 
time severe shortage hous- 
ing and restriction rents has re- 
sulted friction between landlords 
and tenants, but far the law 
mainly the side the landlord. 
Only technical developments can solve 
the problem everyone’s satisfaction. 


Television 


That the advent television has had, and will have, far-reaching 
effects our daily life matter common knowledge. One the 
less obvious these effects has been worsening relations between 
landlords and tenants, already none too good. Television sets must 
have outdoor aerials—at least this was true when the television boom 
began—and outdoor aerials create problems, particularly apartment 
buildings. considerable amount litigation has already developed, 
and legislation has been suggested. 


Almost all the reported litigation has been New York City— 
partly because the large number television sets there, partly be- 
cause most New York City residents are tenants multiple-unit build- 
ings, and partly because decisions the lower courts are reported 
more thoroughly New York than anywhere else. The earlier cases 
came applications for injunction pendente lite either the land- 
lord the tenant. 


almost every reported case the injunction was denied, regardless 
which party asked for it. Where the landlord sought injunctive 
relief pendente lite the courts denied because grant would destroy 
the status quo and “would result plaintiff obtaining this preliminary 


application the result sought obtained him the 


The editor indebted Mr. Lawrence Schmehl, librarian the New 
York County Lawyers Association, for assistance the preparation this article. 

Building Corp. Gould, 121 N.Y.L.J. 2294 (June 29, 1949) (window 
antenna; court said “balance convenience” was with the tenant); 5701 Fifteenth 
Ave. Realty Corp. Rosenberg, 121 N.Y.L.J. 2280 (June 25, 1949) (window 
antenna); Fischer Apts., Inc. Birenbaum, 122 N.Y.L.J. 1547 (Dec. 1949) (no 
showing circumstances demanding such drastic relief); Kassov, 
866 (1948) (tenant alleged that set had been installed two years 
earlier with landlord’s knowledge and consent). 
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because the affidavits were because the landlord had 
not shown irreparable injury inasmuch the tenant had taken out 
liability insurance cover any liability which might result from main- 
tenance the one case injunction compel removal 
the aerial was denied condition that the tenant secure liability insur- 
ance.* Injunctions pendente lite were denied tenants because the an- 
tenna had already been removed and the court doubted the 
right erect because grant injunction permitting the tenant 
reinstall the antenna would destroy the status quo and grant the 
tenant all the relief obtainable final because the tenant 
after issuance the order show cause his application had torn 
down the original antenna and erected new one over the protests 
the building because there was serious doubt 
the tenant’s right maintain the antenna and the case could come 
trial within short because clear-cut right interlocu- 
tory relief was one case tenant was granted injunction 
pendente lite upon his allegation that had purchased his television 
set reliance upon the landlord’s promise permit the use roof 

the merits, the courts have uniformly held for the landlord. One 
court has indicated that tenant would have right injunction 
could prove right maintain the aerial, because damages 
law would not adequate compensate him for deprivation the 


Park Rochester Corp. Schmuckler, 121 N.Y.L.J. 1454 (April 22, 1949) 
(landlord had not protested for least year and six seven other aerials were 
the roof). 

*5701 Fifteenth Ave. Realty Corp. Rosenberg, supra 

Inc. Emson, 121 N.Y.L.J. 320 (Jan. 26, 1949). 

Loric Holding Corp., 191 Misc. 833, N.Y.S.(2d) 289 (1948) 
(pleadings raised issues whether lease required landlord’s written consent, 
whether the asserted right was reasonably necessary tenant’s use and enjoyment 
the demised premises and might construed “appurtenant” thereto, and 
whether, this was the case, the attempted use was excessive, the aerial being 
large one and the tenant one tenants); Kanon Hefgold Realty Corp., 121 
N.Y.L.J. 199 (Jan. 17, 1949). 

Hefgold Realty Corp., supra Katz Streg, 121 N.Y.L.J. 199 
(Jan. 17, 1949). 

Katz Streg, supra (court might have granted injunction tenant had 
not done this, inasmuch landlord’s predecessor had granted tenant permission 
erect television antenna February, 1942). 

Rothbro Realty Corp., 121 N.Y.L.J. 877 (Jan. 31, 1949) (court 
suggested that parties stipulate that aerial might remain provided tenant brought 
action trial promptly); November Lansis, 121 N.Y.L.J. 1072 (March 24, 1949) 
(landlord would not remove aerials prompt trial was had). 

Horowitz Carter Estates, Inc., 121 N.Y.L.J. 674 (Feb. 23, 1949). 

Kranz Hargil Realty Corp., 120 N.Y.L.J. (July 16, 1948). in- 
junction was also granted Bonner Kay, D.C.Dist.Col., see Washington Post, 
June 10, 1949, page 1B. 
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use and enjoyment his television However, tenants have not 
been able demonstrate any right erect the antenna. the leading 
case, Scroll Realty Corporation the court required removal 
building. The lease provided that the tenant should not “drill into, drive 
nails, deface any manner any part the building” “expose 
any sign, advertisement, illumination, projection out the 
windows exterior, from the said building upon any place, 
except such shall approved and permitted writing the land- 
aerial was affixed vent pipe top the roof, and 
lead line, attached screw eye hooks the wall the building, was 
run from the set. There was conflict whether not the 
tenant had been given permission erect the aerial, but most was 
oral and hence mere license revocable will; permission had 
been granted the tenant was trespasser. The tenant argued that there 
was damage, but the court rejected this, saying that 


“there damage, even though slight, the affixing the screw eyes holding 
the leading line from the television aerial the defendant’s apartment.” 


The argument that harm could result from the maintenance and 
use the aerial was also rejected, the court stating that 


“It conceivable that some force may cause the television aerial precipitate 
and fall into apartment street, thereby doing harm property persons. 
Under such circumstances who can now say that the plaintiff landlord might 
not damaged result such occasion.” 


The court commented that 


“It unfortunate that the plaintiff landlord should assume the attitude that 
does. While housing conditions today may favorable the landlord, 
such conditions will not prevail indefinitely. Were the situation reversed, 
undoubtedly would anxious and willing provide 
such amenities would insure comfortable and enjoyable use the tenant 
the rented premises. The landlord could realistic and practical and 
rovide master aerial the house from which leader lines could 
run the various tenants that might have television sets and provide 
fair and reasonable rental for such service. hoped that the landlord 
might meet the situation this case.” 


earlier case the Appellate Term had held rather cryptically 


that 


Horowitz Carter Estates, Inc., 121 674 (Feb. 23, 1949) (com- 
plaint was “balanced upon knife-edge 
N.Y.L.J. 105 (July 19, 1949). 
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“The landlord was entitled order its favor under the provisions 
1411 and 1416 the Civil Practice Act for the removal the respondent 
from the possession the portion the roof occupied the respondent 
and awarding possession the said portion the roof the 
andlord. 


The same court made similar holding Goldstein Alweiss,14 
and required removal window aerial attached the tenant, with- 
out permission, the outside frame window his apartment. 
The window was located one flight and directly above the entrance 
the building, and the antenna was affixed the frame with bolts 
and extended out for foot and half. Removal window antenna 
was also required 5701 Fifteenth Avenue Realty Corp. 
where the lease provided that “no plants, rugs, bedding, anything 
any nature whatever shall placed the windows out same.” 
The antenna consisted metal bar braced against the frame 
window and projecting out for about two feet. Landlords have also 
prevailed two unreported 


case involving commercial premises, tenant was denied the 
right erect 25-foot pole concrete base the back yard the 
premises for the purpose placing television aerial thereon. The 
lease gave the tenant the right use the yard common with the 
occupants the rest the building, but erect the pole constituted 
appropriation, exclusive and not common character, part the 
yard, right which the tenant did not have. The court said, however: 


“That the law should always harmonious with the contemporaneous 
standards knowledge and intelligence conviction not care defy. 
Sound law the dictate reason. Lex est dictamen there- 
fore not hesitate state that the maintenance the complainants 
television instrument within the portion the building demised them 
privilege impliedly conferred the 


1948 case erection roof antenna was held not ground for 
eviction the tenant, although the lease provided that aerial should 
erected the roof exterior walls without written consent the 
landlord. The court said: 


Miltonian Forman, 121 N.Y.L.J. (App. Term, Dept., Jan. 1949) 
(full text the opinion quoted). 

N.Y.L.J. 763 (Oct. 1949); same effect see Leona Building Corp. 
Rice, ibid. 

N.Y.L.J. 963 (Oct. 24, 1949). 

Real Estate News (March, 1949) (tenant evicted for refusal pay 
two months’ rent after removal antenna; tenant’s counterclaim for three times 
the value her television set rejected; jury case; another case tenant’s action 
for damages for removal antenna was dismissed for lack proof actual damage). 

Bellomo Bisanzio, 142 N.J.Eq. 363, A.(2d) 64, (1948). 
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“It difficult conclude that the presence television aerial away 
house top, interferes with the beauty the setting, that conflicts with 
any comfort any enjoyment use premises. Even though number 
the tenants may wish similarly install television sets with the attendant 
aerials, the absence competent proof indicating that the presence the 
aerial any way detrimental dangerous, the court does not feel that the 
act serious enough warrant eviction. The right reserved the landlord 
remove aerial installed without his written consent may not 
suffice furnish him with sufficient redress the situation, but the court feels 
that unnecessary pass upon that question this time.” 


the light the existing housing shortage the court could not con- 
clude that the violation was serious deemed substantial and 


warrant the tenant’s eviction.18 contrary holding has been reported 
from Wilmington, 


Several bills relating television antennas were introduced the 
1949 session the New York legislature. One group bills would 
have guaranteed every tenant residential property the right install 
and maintain antenna other apparatus equipment necessary 
useful for the operation television receiver and forbidden the 
making any additional charges for the privilege maintaining such 
antenna The other group would have declared the 
installation, operation, and maintenance antenna other appa- 
ratus ordinary incident the tenancy and would have made 
misdemeanor make additional These bills seem dema- 
gogic best. disinterested commentator has said— 


“This proposed legislation blissfully ignores various practical features 
connection with the enactment into law these bills: 


Inherent property ownership rights. 
“2. Insurance protection against possible damage property and person. 
“8. Endangering other tenants who have common access the roof. 


“4. Damage liability tenants and others for weakened defective 
apparatus that falls areas and street. 


“5. Regulations governing the installation plus the height, size, and type 
aerials. 


“6. Unsightly conglomeration structural apparatus. 


Possible interference with existing essential equipment such wash- 
lines and dryers and fire hazards due obstructions. 


“8. differentiation between dwellings that permit access roofs and 
those where tenants were not allowed roof except cases 


Realty Corp. Kaufman, N.Y.S.(2d) 847 (1948). 

Broadcasting, Dec. 13, 1948. further details are available. 

Int. 755, Int. 100, Int. 1089. 

Int. 57, Int. 1260, Int. 1172. 

Battle the Rooftops, Bar Bulletin No. (March, 1949). 
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None these bills came out committee. bill has been intro- 


duced the 1950 session provide that 


“Every agreement connection with collateral any lease real 
property denying the lessee the right erect maintain radio television 
aerial antenna shall deemed void against public policy and wholly 
unenforceable, provided that the lessee pays offers pay the lessor any 
increase insurance premiums resulting from the installation such aerial 


This proposal also doubtful practicability. 


The Office Housing Expediter has held that granting permission 
tenant maintain roof antenna substantial increase services 
has permitted landlords make month However, 
will granted for permission maintain window 
aerial. 


Recent reports the trade press that the London County Council 
had ordered the removal external television receiving aerials from 
buildings London because their unaesthetic appearance were not 
correct. Under the Town and Country Planning Act, 1947, the erection 
such aerials regarded “permitted development” and consent 
the Council the planning authority not required. From the point 
view safety, however, the Council does require that the aerial 
shall structurally safe and insists that the whole structure shall 
metal. landlord housing owned and managed it, however, 
the Council permits the erection external aerials cottages only 
exceptional cases, and not all blocks flats. Aerials fitted the 
roof space are permitted flats only exceptional circumstances. In- 
ternal aerials are allowed flats, while cottages tenants are en- 
couraged use window aerials, and this not practicable use the 
loft space then 


Reports the press that the City Syracuse might amend its build- 
ing code require license for erection television antennas, and 
perhaps charge fee, were also premature. code regulations for 
the installation these aerials contemplated until the matter has 
become more 


The question the right maintain aerials has also been under 
consideration Europe the Comité International Radioélec- 
tricité. 

seems probable that the ultimate solution the problem will 
not come from courts legislators but from the people who started 


Int. 16. 

Real Estate News 187 (June, 1949). 
Id. 225 (July, 1949). 

from Howard Roberts, Clerk the Council. 
Letter from Nelson Pitts, City Engineer. 
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the trouble, the designers and manufacturers television sets. Three 
solutions are possible: (1) installation master antenna system each 
apartment building; (2) use the indoor aerial; (3) elimination the 
external aerial entirely. 


The master antenna probably the best choice from technical 
standpoint, and good number apartment houses developments 
are installing them, particularly those now being constructed. The cost 
such system fairly high, but and when housing again becomes 
competitive field, buildings with master systems will undoubtedly 
have advantage. The indoor aerial gives good service many 
cases, but has its disadvantages, and too many indoor aerials 
building tend interfere with each other. The built-in aerial gives 
adequate service areas where signals are strong but will not work 
everywhere. 


Whether lawyers engineers who fill the breach, some solu- 
tion the problem must found the full potentialities television 
are 


*It reported that some 700,000 television sets owned residents 
the New York metropolitan area only per cent belong families multiple 
dwellings, although only about 330,000 the 2,300,000 families New York City 
live one family homes. Broadcasting, August 29, 1949, 60. 


station licensees cannot substitute the 
knowledge radio counsel for the independent exercise their 
own judgment. the licensee whom the Commission must 


turn [sic] for ultimate responsibility. That responsibility can- 
not sloughed off with the plea that someone else did not advise 
them their Exceptions the General Counsel 
Port Frere Broadcasting Co., Inc. (WTUX), Docket No. 9236. 


State legislative activity 1949 
affected radio and television 
variety ways, but for the most 
part the action (or the 
legislators was favorable the 
radio industry. 


State Legislation Affecting Radio And 
Television 1949 


Defamation Radio and Television 


The uncertainties the law defamation concerns radio and 
television are The two chief questions are whether broad- 
cast defamation libel slander, and the extent liability the 
broadcasting organization—i.e., absolute liability against liability only 
where want due care shown. The peculiarities the law with 
respect political broadcasts also create complications. The situation 
one which calls for solution legislative action. yet, however, 
only limited number states have dealt with the matter statute, 
and most the statutory enactments deal only with the liability 
the broadcaster. 


Prior 1949 seven states had enacted legislation relating the 
tort Six more were added the list during the 
and one the existing statutes was amended.* 


Only three states have attempted clarify the status broadcast 
defamation libel The Nebraska statute provides that 
“In any action for damages for any defamatory statement published 


*See F.C.Bar 42, 93, F.C.Bar 11, 89, 150. 

Colorado Stats. Ann. (1947); Fla. Stat. Ann. 770.03, 770.04 
(1947); Iowa Code 659.5 (1946); Montana Codes 5692.1, 5692.2, 5692.3 
(1939); Oregon Comp. Laws Ann. 1-909a (1941); Virginia Code 5796b (1948); 
Wyoming Session Laws 1947 37. 

California, ch. 1258; Georgia, No. 263; Kansas, ch. 320; Nebraska, Legis- 
lative Bill 487; North Carolina, ch. 262; South Dakota, ch. 

770.04, amended No. 282 1949. 

Several states have dealt with the matter far criminal law concerned. 
See Calif. Penal Code 258 (radio defamation slander); Ann. Stat. 
404.1 (libel); N.D. Rev. Code 12-2815 (slander); Ore. Comp. Laws Ann. 
(treated same written and other non-oral defamation); Wash. Rev. 
Stat. 2424 (libel). 
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uttered part visual sound radio broadcast, the com- 
plaining party shall allowed only such actual damages has 
alleged and The Georgia act identical, except that refers 
“actual consequential, punitive Both these were 
copied from Section the National Association Broadcasters’ sug- 
gested act, which the same the Nebraska act and which explained 
N.A.B. intended require proof special damage broadcast 
defamation cases slander actions The California Civil 
Code, amended 1945 and 1949, classifies defamation radio and 
television The merits this question have been debated 
length the law reviews, and the arguments will not repeated 
here; sufficient say that most commentators would treat broad- 
casting libel and not slander.® 

far the liability the broadcaster, his agents and employees 
concerned, all the statutes purport relieve the broadcaster 
the absolute liability which might otherwise imposed him, and 
hold him only the standard due care. The main point divergence 
the burden proof. The N.A.B. draft act would put the burden 
the plaintiff prove that the owner, licensee, operator, agent, 
employee has failed exercise due care prevent the publication 
utterance the defamatory statement. Seven states have adopted this 
while four put the burden the broadcaster prove that 
did exercise due The North Carolina statute noncom- 
but commentator has assumed that puts the burden the 
The Montana statute, the oldest the books, requires 
proof actual malice the part the owner operator the station. 

The constitutionality statute this sort has never been tested. 
Clearly there are distinctions between radio broadcasting and the publi- 
cation newspaper magazine, but whether they are sufficient 
justify treating broadcasters more leniently than publishers open 
question, and one that must eventually faced the courts. Until 
such court test has been had, the supposed advantage 
settling the law the jurisdiction illusion. The constitutionality 


*The South Dakota bill introduced was identical with the N.A.B. bill, 
but sections and were deleted the course passage. 

Civ. Code 46, 48.5(4), amended Stats. 1945, 1948, Stats. 

Florida, Georgia, Kansas, Nebraska, Oregon, South Dakota, Virginia. 

California, Colorado, Iowa, Wyoming. 

The statute provides that the broadcaster shall not liable “unless such 
owner, licensee, operator shall guilty negligence permitting any such 
defamatory statement.” 

N.C.Law Rev. 488 (1949). 


f 
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the Nebraska law has already been sharply challenged note 
the Nebraska Law 


Political broadcasts raise special Seven states have 
attempted solve these legislation. Two them have adopted the 
N.A.B. suggested act which provides that the broadcaster shall not 
liable for defamatory statements uttered over the station network “by 
behalf any candidate for public The Colorado statute 
says the same thing more words and adds the phrase “where, any 
federal law, rule, regulation, censorship such political statements 
advance such utterance publication Wyoming 
has copied Colorado. The California statute adds similar phrase. 
Florida, probably with political broadcasts mind, amended its statute 
1949 add proviso that “the exercise due care shall construed 
include the bona fide compliance with any Federal law the regula- 
tion any Federal regulatory agency.” Nebraska has adopted the 
N.A.B. bill, but uses the words “by, behalf of, against any candi- 
date for public The California and Nebraska statutes also make 
clear that the absolution from liability applies only statements 
someone other than the broadcaster his agents, employees, etc. 


Insofar the statutes refer broadcasts behalf against 
candidate they probably farther than absolutely necessary, since 
probable that the no-censorship provisions Section 315 the 
Communications Act apply only and not persons speak- 
ing for against The extension reasonable one, however, 
subject the qualification that the broadcaster should liable the 
same extent anyone else chooses descend into the political 


arena himself. 


Miscellaneous provisions are found number the statutes. 
Montana, the broadcaster has the right, but not compelled require 
the script submitted hours advance; Florida has similar 
24-hour provision and states that advance submission required, 
the broadcaster will not liable for any defamatory interpolations. 
Montana and California have special provisions for network broadcasts, 


Nebraska Law Review (Nov., 1949), Theodore Sorensen. 
Mr. Sorensen the son the plaintiff the leading case Sorensen Wood, 123 
Neb. 348, 243 N.W. 82, A.L.R. 1098 (1932). His contention that the Nebraska 
law special law granting broadcasters privileges not granted others the 
same class and hence unconstitutional under the Nebraska Constitution; that 
denies equal protection the laws defamed persons; that limits liability for 
abuse freedom speech contrary the Nebraska Constitution, and that takes 
away the defamed person’s remedy for injury done him. Cf. Springmeyer, 
So.Cal.L. Rev. 44, (December, 1949); Werner Southern California Associated 
Newspapers, Adv. Cal.App. 224, 206 P.(2d) 952 (1949), noted F.C.Bar 


Peterson, Political Broadcasts, F.C.Bar 20; F.C.Bar 53, 133; 
F.C.Bar 15, 91. 

Georgia and Virginia. 

Peterson, supra 15, 25-26. 
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making only the originating station liable any is. Indiana has spe- 
cial statute relating retraction the case libel slander radio 


Almost all the statutes apply expressly both visual (television) 
and sound (radio) stations. The N.A.B. bill has the defect, however, 
referring “any defamatory statement published uttered 
part visual sound radio broadcast.” Clearly defamation 
television may entirely visual, involving the term “state- 
ment,” however, implies written aural use language. The Cali- 
fornia statute employs the phrase “statement matter,” which seems 
preferable. 


interesting contrast the American legislation found the 
Canadian Uniform Defamation Act, which has adopted Alberta 
and The act treats newspapers and broadcasters alike. 
Both may prove mitigation damages that the defamatory matter 
was inserted the paper broadcast without actual malice and with- 
out gross negligence and that the defendant has published broadcast 
retraction and apology, which the case broadcast must 
least two occasions different days and the same time day 
the alleged defamatory matter was broadcast near thereto pos- 
sible. such retraction and apology was broadcast, the plaintiff may 
recover only special damages, except that candidate for public 
office the retraction must have been broadcast least five days before 
the election. This provision for recovery special damages only does 
not apply the plaintiff has written the station alleging the defama- 
tion and demanding the name and address the owner operator 
and the station has not furnished this information within ten days. 
Special are made the effect failure broadcast 
report court proceedings. should noted that “broadcasting” 
defined include radiotelegraph and radiotelephone, although 
this seems anomalous. 


Georgia Act 206 1949 repealed Act 225 1939, which permitted 
newspaper, magazine, periodical mitigate damages publishing correction 
retraction, thus taking away advantage given publishers, the same time 
that passed statute (n. supra) favorable broadcasters. 

Metro-Goldwyn-Mayer Pictures Ltd., T.L.R. 581 
(1934) (defamation talking picture). Prof. Shatwell Australian L.J. 
218 states that the libel that case “consisted simply incredibly evil expression 
the face Lionel Barrymore, properly shocked expression the face the 
lady, and fade-out.” 

Alta., ch. 1947; Manitoba, ch. 1946. 


ay 
3 
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Between 1896 and 1948 eleven states adopted legislation extending 
newspaper reporters, editors, and similar functionaries 
against being compelled divulge the source information published 
None these statutes applied radio news reporters 
persons not connected with newspaper, nor until 1949 was any 
concerted effort ever made extend the privilege 
result campaign conducted the National Association Broad- 
casters and National Association Radio News Directors, however, 
bills were introduced the 1949 legislative sessions seven these 
eleven states extend the scope the existing law radio 
and eight additional states enact such privilege for newspaper 
and radio newsmen.24 Four the bills were enacted, all them 
representing extensions existing privilege two other 
states the bill passed one house but died committee the other 

The four laws enacted this year reflect variations the pre-existing 
statutes. The Alabama, Indiana, and Maryland laws refer both radio 
and television stations, while the Arkansas statute mentions only “radio 
course may include television stations, depending 
upon the interpretation the term. The Arkansas law protects “any 
editor, reporter, other writer manager owner any radio 
station”; Alabama, persons “engaged in, connected with, employed 
any newspaper radio broadcasting station television station 
while engaged news gathering capactiy.” The Maryland statute 
similar Alabama but omits the qualifying phrase. limits pro- 
tection “any person connected with commercially licensed radio 
television station owner, official, editorial reportorial em- 


The editor wishes express his appreciation Mr. Arthur Stringer the 
National Association Broadcasters for his cooperation furnishing information 
the bills discussed below. 

Alabama Code, Tit. 370 (1940) (originally enacted 1935); Arizona Code 
Ann. 23-103 (1939) (originally enacted 1937); Arkansas, Initiated Act No. 
California Code Civ. Proc. 1881 (as amended 1935); Indiana, 

Burns Stat. Ann. 2-1733 (1945) (originally enacted 1941); Kentucky Acts 

1986, Ch. 29; Maryland Laws 1896, Ch. 249; Montana Laws 1943, Ch. 195; 

N.J. Stats. Ann. 2:97-11 (originally enacted 1933); Ohio Laws 1941, 286, 

6319-2a; Pa. Stat. Ann. Tit. 28, 330 (enacted 1937). 

bill introduced the Massachusetts legislature 1936 would have 
covered the “newspaper, radio, and television professions.” 

ama, Arkansas, New Jersey, Ohio, Pennsylvania, Maryland, Indiana. 

Colorado, Minnesota, Missouri, New York, Oregon, Connecticut, Maine, 
Massachusetts. bill was drafted Tennessee but not introduced. 
Alabama, Act No. 376; Arkansas, Act No. 254; Indiana, Ch, 201; Maryland, 

614. 
The New Jersey bill passed the Assembly but was killed the 

Judiciary Committee the Senate. The Oregon bill passed the Senate but was 

killed the Judiciary Committee the House. 
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ployee who receives his her principal income from legitimate gather- 
ing, writing, editing, interpreting, announcing, broadcasting news 
The Alabama statute makes the privilege applicable “any legai 
proceeding trial, before any court before grand jury any court, 
before the presiding officer any tribunal his agent agents, 
before any committee the legislature, elsewhere”; Arkansas refers 
simply “any Grand Jury any other authority”; Maryland ex- 
tends the privilege testimony “any legal proceeding trial 
before any committee the legislature elsewhere”; Indiana testi- 
mony “in any legal proceedings Alabama the informa- 
tion must have been “procured obtained [the witness] and... 
broadcast any broadcasting station televised any television 
station which engaged, connected with, employed’; the Mary- 
land statute substantially the same. Arkansas refers “information 
used the basis for any article may have written, published, 
broadcast.” Indiana, however, the privilege extends “the source 
any information procured obtained the course his employment 
representation such radio station television station, whether 
broadcast not broadcast the radio station television station 
which employed.” three the states the privilege abso- 
lute, but Arkansas disclosure may ordered shown “that such 
article was written, published, broadcast bad faith, with malice, 
and not the interest the public welfare.” 


Whether privilege this sort should extended anyone— 
newspaperman, radio newsman, other—is matter controversy.?7 
Wigmore and other experts the law evidence have opposed creation 
such The latest study the problem, made the 
New York State Law Revision led that body the 
unanimous conclusions “that unconditional privilege should not, 
the public interest, granted newsmen refuse divulge the 
sources information which news stories are based,” but “that 


The New York bills, infra, were opposed the committees state legis- 
lation the New York State Bar Association and the Association the Bar the 
City New York. 

Wigmore Evidence, 2286 (3d ed.); Morgan, Foreword A.L.I. Model 
Code Evidence, pp. 22-31; Report, A.B.A. Committee Improvement 
the Law Evidence, A.B.A.Rep. 595 (1938). See also Prof. Morgan’s letters 
the Report the Law Revision Commission, infra 108. 

New York State Legislative Document No. 65(A) (1949). This report 
superb collection the available materials the Among other things 
includes appendix setting out the full text existing newspaper privilege 
statutes and bills which have been introduced various states and Congress, 
well digest cases, reported and otherwise, going back the im- 
prisonment Benjamin Franklin’s brothen 1722; appendix giving detailed 
analysis various bills introduced New York State from 1930 on, including 
comments various bar association committees and other bodies; and transcript 
hearings held the Commission. The arguments pro and con are set out the 
Report proper, pp. 3-5, and the supporting study, pp. 13-15. 
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privilege, with safeguards essential the protection the public inter- 
est, may safely The Commission’s proposed bill would 
have created privilege refuse disclose, practically any type 
proceeding, the source information procured obtained “re- 
from another person. However, upon application the body, 
officer, person, party seeking the information the Supreme Court 
could order disclosure after hearing found that disclosure was 
“essential the protection the public the privilege was 
claimed and order divestiture was made, the source information 
could not thereafter disclosed, without written consent the in- 


Assuming that such legislation desirable, there would not seem 
much room for argument that should not extend radio newsmen. 
While radio has not been placed the same footing with newspapers 
some other situations, and indeed does not wish classed with 
the newspaper all there certainly reason for not 
extending radio newsmen the same protection given their brethren 
the press this context. The recent murder Texas broadcaster 
result his exposure vice conditions demonstrates that radio news- 
casting has come Indeed, the supervisory function the 
F.C.C. should assure that there will less abuse any such privilege 
radio than newspapers.*4 


Drafting privilege legislation, however, not easy task. Some 
the questions which must answered have been set out the New 
York Law Revision Commission’s staff 


What persons associated with the enterprise question should 
protected? Owners? Corporate officers? Stockholders? Employees? 


Defined “the individual proprietor news organization, any partner, 
officer employee news organization, conducted partnership, corporation 
other association, individual proprietor, any person regularly engaged 
the business collecting writing news for publication through news organiza- 
The term ‘reporter’ shall include all such persons, whether not personally 
engaged the collection, editing, dissemination news.” “News organization” 
includes “any individual, partnership, corporation other association regularly 
engaged the business (iii) broadcasting news the public wire, radio, 
television, facsimile” and press associations and similar associations. 

Section 338 the New York Civil Practice Act permits defendant 
libel slander action prove the sources his information and the grounds for 
his belief mitigation damages. 

See 208, supra. 

For further argument this point see Vadeboncoeur, Radio’s Sources 
Information Must Protected (N.A.B., 1948). This pamphlet includes Mr. Vade- 
boncoeur’s statement before the Law Revision Commission, which also appears 
its Report pp. 121-125. 

definite evidence that the privilege has been abused, that 
law enforcement has suffered, the states having newspaper privilege laws. Report, 

Report, supra pp. 31-35. The voluminous footnotes the Report 
have necessity been 
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Only reportorial and editorial employees? Part-time employees? Any- 
body who occasionally turns item? Does volunteer news come 
within the protection? What the man who writes letters the editor? 
Must the reporter other person who gets the news receive when 
his “beat,” should the privilege available with respect any 
communication which comes him matter when how? What 
crime himself observes? What participates its commission? 
the city editor learns from reporter that Alderman told the re- 
porter story corruption the city hall, should the city editor, 
subpoenaed, disclose Alderman X’s name? 

Should there any difference depending the nature the 
news? the justification for the privilege the public interest the 
exposure official neglect misconduct, should the privilege cease 
exist where the news concerns private matters Assuming that the 
public well served expose Mayor official misdeeds, 
there any similar public interest permitting reporter refuse 
tell where got the story Mr. private indiscretions? 

what sort proceedings should the privilege exist? Criminal 
cases only? Civil Libel actions against the paper other enterprise 
doing the publishing? “Examinations before action brought?” All pro- 
ceedings any sort, whether judicial, executive, legislative? 

Before what sort body may the privilege asserted? All courts? 
Administrative officers tribunals? Commissions Commissioners 
Investigation? Legislative committees? The whole legislative 
Local agencies and bodies well state agencies? Grand 
juries 

Should the privilege disqualification testify should the 
statute merely bar compulsion testify? waivable, who may waive? 
The witness alone? The witness and his employer? The witness and 
his informant? 

Must the matter have been published privileged? should 
privileged simply because disclosed newspaperman other 
publicist even never printed broadcast? 

Should the privilege absolute, should there left with the 
courts (or other bodies) any discretionary power permit withhold 
the compulsion speak? 


Television Receivers Motor Vehicles* 


The advent television the American scene has raised many 
interesting legal problems. far legislation concerned, however, 
most attention has been given one the least obvious these. While 
the installation television sets motor vehicles has not been seriously 


proposed yet, legislators dozen states were fearful enough the 


The editor wishes express his thanks Jeremiah Courtney, Esq., for 
information this subject. 
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possible results enact legislation the subject fourteen 
more states legislation was proposed but not The New 
Jersey act was 


With one exception the laws prohibit only the installation tele- 
vision receivers visible the driver while operating the vehicle. 
The wording the statutes varies but all have approximately the same 
meaning—the screen shall not located “at any point forward the 
back the driver’s seat, which visible the driver while operating 
the motor “where may visible the driver, where 
may any other manner interfere with the safe operation and con- 
trol the “within the normal view the 
that “can seen any person sitting the seat from which such 
motor vehicle The exception Massachusetts, whose 
statute flatly forbids operation private vehicles equipped with tele- 
vision sets. 


Only two the statutes contemplate any exceptions their opera- 
tion. provides that nothing the statute shall prohibit “the 
installation any motor vehicle special equipment designed 
used the transmission monitoring television broadcasts the 
making scientific measurements television station transmissions.” 
The broad provisions the Massachusetts law are qualified the 
exception “motor vehicles broadcasting, telephone telegraph 
companies with television sets installed for measuring monitoring 
purposes, provided that the picture not visible the driver.” One 
the New York bills would have permitted the motor vehicle com- 
missioner make exceptions the public interest for sets police, 
fire, army, navy, and television company cars. The vetoed New Jersey 
bill contained proviso “that nothing herein contained shall con- 


Connecticut, Indiana, Maine, Maryland, Massachusetts, Minnesota, 
New Hampshire, North Carolina, Oklahoma, Pennsylvania, Vermont, Wisconsin, 
District Columbia. 

One bill introduced Connecticut would also have applied railroad 
trains. See F.C.Bar 163 

California, Delaware, Iowa, Michigan, Missouri, Montana, Nebraska, New 
York, Ohio, Rhode Island, Tennessee, Texas, Washington, West Virginia. These 
bills were about evenly divided between the two types—absolute prohibition and 
prohibition only sets visible the driver. absolute prohibition bill has been 
introduced the 1950 session the New York legislature. 

Assembly Bill No. 191, vetoed May 31, 1949. 

Minnesota, New Hampshire, North Carolina, Wisconsin. The 
amendment the Uniform Traffic Act approved the National Committee 
Uniform Traffic Laws and Ordinances the same. 

Connecticut. 

“Maryland. The statute redundantly goes provide that does not 
prohibit use motor vehicle eauipped with television screen located not 
within the normal view the operator. 

The Pennsylvania statute similar but omits the word “normal” and the 
redundancy. 

Oklahoma. 
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strued prohibit the use Telefex apparatus the cars com- 
munication companies for the sending and receiving messages while 
route.” 


Whether prohibition television automobiles should absolute 
should limited sets within the driver’s range vision matter 
controversy. far, the legislatures have been almost unanimous 
approving only limited prohibition. has been argued, however, 
that the mere presence television set automobile may 
distracting because passengers may excited exclamations distract the 
attention. Governor Driscoll vetoed the New Jersey bill the 
ground, among others, that “Public safety will best served pro- 
hibiting television equipment private motor vehicles. Television will 
unquestionably prove distracting influence the driver, whether the 
viewing screen directly visible him the other hand, 
pointed out that unqualified prohibition television visible 
the driver may not the public interest; television might eventually 
used, for example, give drivers trucks better view the 
road ahead and behind. Some discretion should probably left 
the state authorities permit such legitimate uses. 


The sanctions prescribed for violation the statutes vary widely. 
Pennsylvania the penalty only $10 five days; Wisconsin, $10 
for first offense and $25 for second offense within year. the 
other end the scale, Illinois provides for fine $200 $1,000; 
Oklahoma for $500 fine days imprisonment both. 


Amusement Licenses 


Taverns and other establishments featuring television are longer 
required obtain amusement licenses under the Pennsylvania Liquor 
Control Act. The Pennsylvania Supreme Court last year held that the 
statutory reference “motion pictures” comprehended reception 
television broadcasts.44 1949 statute, however, inserts the words 
“other than television” following the words “moving picture exhibitions” 
the relevant Earlier, the Philadelphia City Council had 
amended its ordinance imposing amusement tax provide “That the 
reception and exhibition television broadcasts, where charge, direct 
indirect, made for admission thereto, shall not considered 
amusement within the meaning this 


Query whether this would true the case bus other public 
transportation vehicle. The promoters transit radio have indicated that transit 
video may the next step. 

“See F.C.Bar 141, 156 (1948). See also 231, infra. 

Act No. 245, amending P.S. 744-602(14). 

Ordinance March 30, 1949, amending Ordinance June 29, 1937. The 
amendment was made effective the date the original ordinance. 
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Broadcasts Boxing and Wrestling Matches 


Two bills introduced the California legislature would have given 
the State Athletic Commission per cent “cut” all receipts from sale 
television rights for boxing wrestling However, this 
proposal did not become law.*® introduced, the Assembly Bill 
would also have prohibited the broadcasting, telecasting, photo- 
graphing “with movie camera [sic]” boxing wrestling match 
unless the contract granting the broadcasting, television, “movie” 
rights was approved the Commission, but this was eliminated 
the Assembly. The Senate Bill would have gone even further and re- 
quired that the participants their representatives also approve the 
contract; however, referred only telecasting. This provision was 
rejected the The bills were opposed the California State 
Broadcasters Association. 


Columbia Boxing Commission would given percentage the re- 
ceipts for sale television rights under bill introduced Congress. 
its Fifteenth Annual Report the Commission justified this the basis 
the fact “that television transfers part paying, attending audi- 
ence non-paying, non-attending status,” adding that 


“There have been court decisions New York, Massachusetts, and 
Pennsylvania ruling that television presentation bout, with admission 
charged for such presentation, cannot accomplished without permission 
the boxers and all parties the bout. Several States, under pre-television 
laws, collect State taxes television part the gate receipts. Other 
States have requested revision laws enable them the 


the chairman the Commission cited only New York and New Jersey 
collecting taxes television, saying that 


“Various other States, represented meetings the National Boxing Associa- 
tion, some them not yet confronted with television, advised that, their 
present laws were inadequate for the purpose regarding television receipts 
‘taxable receipts,’ they would seek new legislation.” 


Assembly Bill No. 595 and Senate Bill No. 967. The Assembly Bill covered 
the sale broadcasting, television, and motion picture rights while the Senate Bill 
referred only television. The Assembly Bill would have taxed only the amount 
paid the licensed club, while the Senate Bill imposed the tax upon “every club, 
manager, boxer, wrestler, other licensee person” although the tax was upon 
the amount paid “such licensee.” 

“Senate Bill 967 was passed both houses, but all references television 
were eliminated. 

F.C.Bar 128. 

Report, (1949). the same effect see National Boxing Assn., In- 
formation Bulletin No. 1—1949-50, 
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The reference New Jersey was New York, however, 
does impose per cent tax the gross receipts boxing wrestling 
matches, including “the gross price chargeable for the sale, lease 
other exploitation broadcasting, television and motion picture rights 
such contests but this statute has specifically referred tele- 
vision since has been held, under this statute, that taxable 
receipts should computed the basis all the matches broadcast 
under the contract, and not the stipulated minimum, with respect 
apportionment proceeds for match held out the state, where 
more than the minimum number matches were made available for 


Broadcasts Courtroom Proceedings 


Two state legislatures took action prohibit broadcasts court- 
room proceedings. Wisconsin’s new Criminal Code contains section 
providing that 


“Any person who shall, either directly from the courtroom means 
any recorded transcription made the courtroom, broadcast radio 
any like means disseminating information all any part the proceedings 
any criminal trial examination this state purporting the actual 
voices witnesses, counsel the judge, shall guilty misdemeanor. 
court judge shall permit the making any such recorded transcription 
for the purpose broadcasting the 


The provision was strongly opposed Station WKOW, Madison, 
although that station had never broadcast courtroom proceedings, 
well the National Association Radio News Directors and the 
Milwaukee Journal. was reported that Gov. Rennebohm would have 
vetoed the proposal had been separate bill, but could not disapprove 
the entire code because the one provision. 


Georgia law (Chapter 136) prohibits broadcasting proceedings 
the Savannah Police Court, whether “live” recording. Station 
WCCP, Savannah, had previously broadcast daily proceedings the 
court tape recording, course with appropriate deletions, and 
sustaining basis. While the act applies only the Savannah court, 
will course deter similar broadcasts other cities. 


from New Jersey State Athletic Commission, Sept. 15, 1949. 

McKinney Consol, Laws 9127. The reference broadcasting and 

motion pictures was added Laws 1937, 174, after the Attorney General 

had held O.A.G. 225) that revenues from sale radio rights were not subject 

the per cent tax. The word “television” was inserted Laws 1941, 908, 


274. 
Section 348.61, added Amendment No. Bill No. 474, The 
Code becomes effective July 1950. 


| 
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The Canons Judicial Ethics adopted the Conference Cali- 
fornia Judges August 30, 1949, also provide that broadcasting, 
recording for broadcasting, all any part proceeding before 
court radio, television, otherwise, improper interference with 
judicial proceedings and should not permitted judge any 


time.”55 


Broadcast Identity Victim Crime” 


Wisconsin’s statute prohibiting publication the identity living 
person victim rape (Wis. Stats. 348.412) was held constitutional 
State Chapter 419 the Laws 1949 extends the statute 
cover radio television broadcasts other similar methods dis- 
seminating news the public. The statute has also been broadened 
include certain other sexual crimes. However, applies only the 
crime alleged have occurred within Wisconsin. 


Obscene Lurid Broadcasts 


Attempts were made least three states control radio pro- 
gram content the interests public morals, but none the bills 
passed. Wisconsin bill (No. 93, S.), introduced request the 
Lutheran Ladies Association, would have amended the state law 
obscene publications and pictures prohibit the broadcasting, rebroad- 
casting, televising radio television station the state “any 
story, description account deeds bloodshed, lust, crime tend- 
ing the corruption morals, nor any program, discourse, conversa- 
tion, ballad, expression, other utterance containing any lewd ob- 
scene language, description, suggestion.” originally introduced, 
the bill contained place the words “tending the corruption 
morals” the words “other than current news event.” was criti- 
cized the Milwaukee Journal the ground that would prevent 
broadcasting most Shakespeare’s plays, great many Bible stories, 
accounts the assassination Lincoln, etc., and the amendment was 
apparently intended meet this criticism. However, the bill was laid 
the table. 


Minnesota bill (S.F. No. 919) would have prevented any radio 
station Minnesota from broadcasting “at any time any program 
story revolving around lust and the commission such crimes 
murder, bodily attack upon human being resulting bloodshed, rape, 
attempted strangulation other forms attempted murder, the 
broadcast any program story which seeks make hero 
heroine out person criminal reputation, background, inclina- 


Canon 30, Cal. State Bar 298, 304 (1949). 
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tion, whether real bill applied broadcasts “whether 
originating locally relayed Minnesota stations from radio networks 
stations located outside the state” and broadcasts electrical 
transcription. Bona fide news broadcasts were excepted. This bill also 
failed pass either house. 


House Bill No. 306, introduced the Washington legislature, 
would have prohibited the broadcast, whether part national 
regional hook-up otherwise, “material which offensively luridly 
depicts crime, sex relations, warfare, other material which unsuitable 
for children under the age eighteen years and detrimental their 
morals, health, and welfare.” Similar proscriptions were made for 
books, motion pictures, magazines, newspapers, periodicals. Boards 
would have been set review and censor material. 


The whole idea censorship course distasteful many think- 
ing Aside from that, there would seem grave 
doubt the constitutionality any these bills either under the 
doctrine Winters New under Judge Kirkpatrick’s holding 
that state has authority censor films used television.5® 


Taxation 


Bills introduced California and Washington would have im- 
posed sales tax upon the sale time for radio television broad- 
Neither these bills became law. similar suggestion was 
made during the consideration the District Columbia sales tax 
bill, but was not even put into printed form. Arizona apparently the 
only state impose sales tax radio The Maryland 
sales tax law specifically exempts “sales radio Some 
other states provide regulation that “advertising agencies are not 


retailers with respect the services preparing and placing advertis- 


See, e.g., Williams and Brown, Censorship Justifiable Democracy? 
110 Forum 228 (October, 1948); Smith, Censorship Can Stopped, Sat. Review 
Lit. (April 16, 1949); Johnson, The Devil Dead, and What Loss, Am. 
Scholar 395 (October, 1947); opinion Judge Bok Commonwealth Gordon, 
U.S. Law Week 2447 (Pa. Ct. Quarter Sessions 1949); opinion Judge Jerome 
Frank Roth Goldman, 172 F.(2d) 788 (C.A. 2d, 1949). 

333 U.S. 507 (1948). 

No. 1515 (“time and facilities for radio 
broadcasts both” included definition “tangible personal property”); Wash- 
ington, H.B. No. 215 (“retail sale” extended include “the sale charges paid 
for the dissemination distribution advertising advertising material, whether 
radio broadcast, television broadcast, any other advertising medium 
whatsoever.” 

Revenue Act 1935, (tax per cent gross pro- 
ceeds sales gross income from business levied upon persons engaging within 
state business “advertising radio... ”). 

Retail Sales Tax Law 1947, G.L. Art. 81, 
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ing advertising media such time radio The 
general rule apparently also that the sale advertising space 
publishers newspapers, magazines, and periodicals not sale 
tangible personal property and not 


California imposes per cent tax under its Sales and Use Tax Act 
film commercials made for While the Board Equali- 
zation’s Ruling No. 19, motion pictures, states that the tax does not 
apply amounts received the producer for the right exhibit 
reproduce motion pictures, the Board states that some items produced 
the industry are considered sales tangible property, such charges 
for “stock shots,” titles, advertising shorts, etc. Television commercials 
are apparently regarded coming within this class. 


Miscellaneous 


Other proposed state legislation 1949 referred elsewhere 
this issue, connection with the discussion censorship films used 


“Rhode Island regulation quoted CCH Interstate Sales Tax Reporter 
9-050.411. Similar provisions, but not referring specifically radio, are found 
Regulations (Special Rule 1), CCH Utah Regulation 65, 
CCH 9-050.46, etc. 

“CCH 9-050 (1949). 

from State Board Equalization. 

“See pp. 193, 201, supra. 


that time was generally known many people 
that Gerald Smith, public addresses and his magazine, 
The Cross and The Flag, was norating strong, vindictive, and in- 
flammatory statements, charges and accusations against minority 
racial and religious groups. the Initial Decision 
Kansas City Broadcasting Co., R.R. 1057. 


“Norate: spread report, noise, gossip. 
Websters New International Dictionary, edition. 
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Clarification Rule Filing Contracts 
Requested Association 


The Federal Communications Bar Association December 1949, 
addressed the following letter Chairman Wayne Coy the Federal 
Communications Commission. Informal discussions have since been 
had between representatives the Association and members the 
Commission’s staff concerning the subject matter the letter. 


December 1949 


Wayne Coy, Chairman 
Federal Communications Commission 
Washington, 


Dear Mr. Coy: 


Section 1.342 the Commission’s Rules and Regulations deals with 
the filing contracts broadcast licensees and permittees. The broad 
general language this Section frequently has been the subject 
controversy result the different interpretations placed upon 
licensees, their counsel and members the Commission staff. 


Broadly interpreted, the provisions Section 1.342 would require 
the filing many papers and documents which may not any 
interest concern the Commission. The submission these docu- 
ments would not only require tremendous amount unnecessary 
work the Commission staff but also would constitute burden upon 
applicants, and some cases would result real hardship making 
confidential business information available competitors, employees, 
and members the public. 


Due the confusion which exists the interpretation these 
provisions, attorneys representing broadcast licensees find difficult 
advise clients this subject. This problem recently has been spot- 
lighted the Commission’s decision Portorican American Broad- 
casting Company, Inc. (Docket No. 8688). that decision the Com- 
mission appears have held: 


That every broadcast licensee and permittee who employs manager must 
file with the Commission copy any written employment contract 
statement the substance this agreement not writing. 

That licensees must file agreements for the sale two hours more per 
day the same purchaser. 

That all agreements relating the sale time brokers for resale (re- 

gardless the amount time involved) must filed. 
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association practicing lawyers, have collective in- 
terest the scope extent the Commission’s substantive require- 
ments such consistent with the Communications Act. the 
other hand, believe within the orbit our concern that 
such requirements clear and unambiguously stated and serve use- 
ful purpose. 


Prior the announcement the decision above referred to, 
doubtful many those who considered Section 1.342 understood 
requiring the filing contracts involving the hiring employees 
with managerial duties. Use the word “management” the Rule, 
sandwiched between the words “ownership” and “control,” made 
clear most that the word pertained management agreements such 
the Commission has dealt with the past, and not employment con- 
tracts. The subsequent reference the Rule “management con- 
tracts” (sub-item seems bear this out. 


virtue the Commission’s conclusions the Portorican Ameri- 
can case, state uncertainty now exists regarding the proper inter- 
pretation the requirements Section 1.342. Difficulty arises the 
interpretation the language the Rule itself, which requires that 
filed. the use the word “management” requires the filing man- 
employment agreement, does not also extend all individuals 
employed the station and assisting the manager the performance 
his manager not always present and his absence 
another person generally assumes his duties. many cases station 
may have general manager, station manager, and assistant station 
manager. 


the Rule requires the filing employment agree- 
ment, does not the word “operation” require the filing the employ- 
ment agreement the chief engineer who charge the technical 
operation the station? his employment agreement should filed, 
then should not employment agreements submitted each the 
operators employed the station? 


Moreover, noted that under Section 0.206, contracts with 
managers filed with the Commission would open public inspection, 
unless the Commission decides specific instances that they should 
considered confidential. Managers’ contracts generally contain infor- 
mation, particularly with respect compensation, which believed 
should not made available the general public. 


The requirement that all contracts involving two hours more 
per day filed also gives rise number serious problems. This 
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requirement would necessitate the filing agreements for the broad- 
casting sporting events such baseball, football, prize fights, etc. Since 
there provision that these contracts will kept confidential, would 
possible for competitors determine the detailed arrangements 
which licensee has made for this purpose with obvious adverse con- 
sequences. the Commission believes that its responsibilities require 
the examination these contracts, consideration should given 
the desirability treating these agreements confidential documents 
the same manner network contracts. 


Some licensees and attorneys have construed that the provision 
Section 1.342 requires the filing contracts with news service organi- 
zations such Associated Press, United Press; with transcription com- 
panies all types; with ASCAP and BMI for music performance rights. 
Others have felt that the Commission does not desire the filing these 
documents, and various times during the past several years informal 
opinions the staff similarly have been disagreement this point. 


Again, the use the word “bulk” connection with time sales 
has always had special meaning for the radio practitioner and the 
industry generally. The Commission, the industry, and the bar alike, 
have employed this word order distinguish ordinary sales from 
sales brokers who exercise varying degrees control over the time 
involved. Under the interpretation contained the above-referred-to 
decision, would appear that the Commission has amplified extended 
this meaning require the filing any contracts involving the 
sale time excess two hours. 


There are numerous other ambiguities the Rule, well terms 
such general import that inevitable that confusion will continue 
exist until the Rule made more concrete and definitive. 


not the desire purpose the Association attempt 
tell the Commission which documents should and should not require. 
the desire the Association, the interest its members, the 
Commission, permittees and licensees generally, obtain clarification 
Section 1.342 the Rules order that the Commission may 
supplied all instances with the documents desires and the same 
time avoid burdening the Commission’s staff and facilities with 
enormous volume “unwanted paper” the disadvantage both the 
Commission and the one reporting. Since the Association does not know 
what information the Commission desires with respect contracts 
broadcast station, impossible offer suggested revision the 
Rule this time. Accordingly, recommends that committee con- 
sisting members the Commission staff and members the As- 
sociation authorized study the Rule with view its clarification 
and submit proposed revision for consideration the Commission. 
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Review Recent Articles 


Administrative Procedure 


Four articles Professor Kenneth Culp Davis have previously 
been reviewed these “Administrative Powers Super- 
vising, Prosecuting, Advising, Declaring, and Informally Adjudicating” 
the Harvard Law Review? Prof. Davis touches upon one the 
phases administrative law—new that yet not much has 
been written done about it. Under the heading “The Supervising 
Power” Prof. Davis treats, among other things, F.C.C. supervision 
radio programs. The Commission, says, regulating 
program content through the supervising power—through dicta cases 
granting renewals, informal letters, commissioners, formal 
announcements standards and policies such the Blue Book, and 
formal opinions growing out general investigations such the 
“Editorializing” report—instead through the powers adjudication 
and rule making. result, (1) judicial review usually not avail- 
able, (2) the Commission frequently fails observe appropriate pro- 
cedural safeguards, (3) the sanction threat loss license 
misfit, too drastic risked but ineffective for minor offenses. Grant 
the power issue cease-and-desist orders would partial cure 
for these deficiencies, but even without amendment the statute the 
Commission could far solving the problem increased use 
rules, use Section 401(b) the Act obtain judicial enforce- 
ment Commission rules and orders, and greater use declaratory 
orders. The argument that the Commission cannot regulate program 
content directly rejected; the choice not between regulation and 
regulation, but between regulation immune judicial review and 
often constitutionally doubtful, and regulation subject review. 


The subject declaratory orders discussed length later 
section the article, with reference F.C.C. procedure illustrative. 


The Supreme Court decision F.C.C. noted the 
Southern California Law While recognizing the contentions 
favor oral argument, the writer agrees with the Supreme Court 
that should not matter constitutional right. The Bulletin 
the American Bar Association’s Administrative Law Section, however, 
deprecates the decision,® saying that “It may open the way break- 


F.C.Bar 87-89; F.C.Bar 88, 150. This represents only part 
Prof. Davis’ output this field. 

Harvard Law Review 193 (December, 1949). 

337 U.S. 265 (1949), F.C.Bar 101. 

*23 Southern California Law Review (December, 1949). 

No. page (Jan. 12, 1950). 
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down what many have heretofore thought one the funda- 
mental safeguards the administrative decision process, since oral 
argument perhaps the last deterrent written post-hearing procedures 
which busy agency heads must inevitably—and despite the best 
intentions—leave reading and analysis subordinates with chance 
for the outside party heard him who purports decide with- 
out having heard either evidence argument. Moreover, the right 
insist oral hearing—the ability confront the decider face 
face—is important element building public confidence admin- 
istrative 


Congressional Oversight Administrative Agencies 


Sharply variance with Senator Johnston’s concept the relation- 
ship administrative agencies the report the Com- 
mittee Administrative Law the Association the Bar the City 
New York, appearing The Record (January, 1950). The com- 
mittee starts with the assumptions “that alert legislative oversight 
integral part the system regulation administrative agencies,” 
but “that there must not intimidation the agency encroachment 
upon its distinctive duties and sphere responsibility.” Legislative 
committees ought not suggest how the agency should particular 
cases issues pending those cases and they should not comment 
cases already decided where such comment intended influence the 
agency reverse its previous ruling limit the trend indicated that 
ruling. Some criticism decided cases course unavoidable where 
legislative changes are being considered. appropriate for the com- 
mittee make suggestions with respect agency procedures internal 
organization. Comments proposed substantive rules are also appro- 
priate they not operate mandate the agency. The report 
also considers the means interrelationship between Congress and 
agencies, including reports the agency Congress, formal investiga- 
tive hearings committees, reports committees, informal contacts 
between the agency and committees, and informal contacts between the 
agency and individual members. The Cox and Harness Committee in- 
vestigations are specifically criticized. “The publicity aspects extra- 
ordinary investigations offer temptations which can only deprecated.” 


Quoting Rex Local Government Board, [1914] K.B. 160, 190 (“In 
judgment, would matter public policy very inexpedient for department 
the Government whom powers such these are vested refuse appellant 
oral hearing requests it. not expedient that party should sent away 
with grievance. desirable that the decision Government department 
equally with that Court justice should arrived and pronounced full 
publicity and such manner satisfy the public conscience that the case has 

een heard and decision pronounced after full opportunity given the party 
make and sustain his case”). 

181, supra. 


j 
| 
| 
| 
7 
4 
| 
| 
| 
| 


228 THE FEDERAL COMMUNICATIONS BAR ASSOCIATION 


Defamation Radio and Television 


This much-mooted subject has recently been given exhaustive con- 
sideration several Australian jurists and lawyers attendance 
the convention the Law Council Australia. his article “Radio, 
Television, and the Law delivered address 
the convention, Mr. Justice Barry the Supreme Court Victoria goes 
into the history the English law defamation and the historical basis 
and the reasons for the distinction between libel and slander. The 
holding Meldrum Australian Broadcasting that broadcast 
defamation slander even though may have been read from script, 
analyzed some length. Since defamation talking pictures has 
been held amount libel and Mr. Justice Barry feels that 
defamation television also where extemporaneous inter- 
polations are involved. There little doubt that under English and 
Australian law the broadcaster would held the same strict liability 
the publisher newspaper. The question broadcasting parlia- 
mentary and court proceedings also touched upon. Mr. Justice Barry 
comes the conclusion that the decision the Meldrum case did not 
take into account the social purposes the law defamation and was 
departure from the well defined tendency the courts enlarge the 
ambit the tort libel. The overwhelming weight authority, 
feels, now favor treating libel the broadcasting defamatory 
matter which has been embodied permanent form, whether docu- 
ment wax wire recording; furthermore, broadcasting 
distinguished from the spoken word was before the development 
radio, and radio should treated the same manner the press 
from the standpoint the law defamation. Even this not so, 
extemporaneous utterance the course program delivered from 
script should treated ancillary the performance, and hence 
libel. 

Several varying points view were presented the discussion 
following Mr. Justice Barry’s address, including defense the Mel- 
drum decision Sir Charles Lowe, the only surviving member the 
court that rendered the decision. 


The decision Kelly has been noted two addi- 
tional law 


*23 Australian Law Journal 203 (Aug. 24, 1949). 

V.L.R. 425. 

Metro-Goldwyn-Mayer, T.L.R. 581 (1934); Brown 
Paramount Co., 240 App. Div. 520 (1934). 

N.J.L. 695, A.(2d) 143, noted F.C.Bar 93. 

John Marshall Law Journal (September, 1949); Washington Lee 
Law Review 259 (1949). For review six earlier notes see F.C.Bar 135, 
F.C.Bar 11, 89. 
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The decision Werner Southern California Associated News- 
holding unconstitutional retraction statute applying news- 
papers and radio stations, approved the Southern California Law 
The holding that the statute violates the equal protection 
clause felt sound, although classifying party’s unadjudicated 
right general damages species property within the due process 
clause thought open argument. Policy also regarded 
opposed the statute inasmuch includes requirement estab- 
lishing good faith. 


The First Amendment and Public Interest Requirements 


The various problems confronting the Commission attempting 
enforce the “public service responsibility broadcast licensees” within 
the framework the First Amendment were canvassed Chairman 
Wayne Coy address Amherst College December The 
speech touched the “Blue Book,” the chain broadcasting report and 
regulations, newspaper control radio stations, concentration owner- 
ship, the requirement equal time controversial subjects, the edi- 
torializing question, political broadcasts and the liability the broad- 
caster for defamation such broadcasts, and the lottery rules. Need 
for another survey network practices, particularly connection with 
the relationship the networks talent bureaus and recording com- 
panies and also the and television fields, was indicated. The 
Chairman announced his agreement with the Commission’s report 
editorializing, which did not participate because his absence 
from the country; thinks that the First Amendment precludes the 
Commission from prohibiting broadcasters from expressing their own 
views, but that the public interest provisions the Communications 
Act empower require reasonably balanced presentation all 
responsible viewpoints particular issues. cannot agree with the 
Civil Liberties Union that broadcaster should permitted express 
his own views only “as private connection with the lia- 
bility broadcasters for defamation political broadcasts, Mr. Coy 
relies Judge Kirkpatrick’s decision the television censorship 
support for the view that the Communications Act constitutes 
occupation the field the exclusion the states, and therefore that 
the statutory prohibition against censorship political broadcasts 
absolves the broadcaster from 


Adv. Cal. App. 224, 206 P(2d) 952 (1949), F.C.Bar 99. 

Southern California Law Review (December, 1949). 

See page 193, supra. 

The Chairman inaccurate his statement that majority the Com- 
mission believes that broadcaster protected the Act against liability for 
political defamation. Only and former Commissioner Durr concurred the 
decision this point the Port Huron case, See F.C.Bar 53, 54. 
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Lottery Broadcasts 


The F.C.C.’s new rules lotteries and give-away programs are 
noted the University Pennsylvania Law The note 
doubts the presence consideration radio give-aways 
make them lotteries. Commission, the writer states, adding 
third purpose the lottery statutes—to prevent advertisers from using 
public property (the airwaves) for private ends contrary the public 
interest. But not thought that Congress meant include give- 
aways the lottery statute. 


Transfer Control—Lease Arrangement 


The F.C.C.’s decision the Yankee Network case, R.R. 216, noted 
Harvard Law The “concern with future lessor in- 
fluence seems overcautious.” The lessor’s reservation the right 
inspect the lessee’s books was “probably intended safeguard against 
dishonesty reporting gross billings rather than basis for urging 
suggestions upon the The suspicion that sharing billings 
creates added interest giving rise dangerous control “seems 
exaggerate the difference between fixed rental lease and the slid- 
ing scale percentage lease useful device resolve 
diverse business interests and the Commission has unduly discounted 
the importance business convenience. 


ARTICLES NOTED 


Davis, Administrative Law Doctrines Exhaustion Remedies, 
Ripeness for Review, and Primary Jurisdiction (28 Tex.L.Rev. 168, 
December, 1949). 


Davis, Forms Proceedings for Judicial Review Administrative 
Action (44 565, December, 1949). 


Donnelly, The Law Defamation: Proposals for Reform (33 Minn. 
L.Rev. 609, May, 1949). 


U.Pa.L.Rev. 109 (November, 1949). 
F.C.Bar 114, 161. 
Harvard Law Review 354 (December, 1949). 
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Recent Court and Agency Decisions 


Administrative Procedure—Argument before Quorum the 
Commission (Sisto C.A.B., U.S. Court Appeals, District 
Columbia Circuit, December 19, 1949). 


Section 4(h) the Communications Act provides that “Four mem- 
bers the Commission shall constitute quorum thereof,” and Section 
409(a) that “In all cases heard examiner the Commission shall 
hear oral arguments request either The Civil Aeronautics 
Act contains substantially identical provisions, except that states that 
the Board “shall hear receive argument the request either party.” 
the instant case the court held that the statute was with 
where two members the Board heard oral argument and third 
member read the record and transcript. Because the differences 
language between the Civil Aeronautics Act and the Communications 
Act, the decision would not seem precedent under the latter act. 


Amusement Licenses—Television Premises Licensed under Liquor 
Laws (Cavanaugh al. Pennsylvania Liquor Control Board, 
Dauphin County Reporter 171 September 12, 


The Pennsylvania Supreme Court 1948 held that the showing 
television taverns was “moving picture exhibition” within the mean- 
ing the Pennsylvania Liquor Control Act 1933 and hence that 
special permit could required such For Philadelphia 
tavern-owners this meant annual license fee $120 and the Board 
attempted collect for the three license years beginning November 
The present action was brought restrain the 
collection the fee the theory that the fee was unconstitutional 
violation the Fourteenth Amendment and the Pennsylvania Consti- 
tution that was unreasonable, excessive, and confiscatory and lacked 
uniformity and was discriminatory. The court rejected these contentions 
the ground that the state has plenary power regulate the liquor 
business and that the regulations were reasonable. The legislature could 
have forbidden television taverns outright. Appeal has been taken 
directly the Pennsylvania Supreme Court, which heard argument 


Retail Liquor Dealers Assn. Pennsylvania Liquor Control 
Board, 360 269, A.(2d) (1948), noted F.C.Bar 141. 

The statute has been amended, see 217, supra, but this does not affect 
liability for past years. 
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Boxing—State Athletic Commission—Authority over Contest Staged 
for Purpose Television Broadcast (Opinion the Attorney 
General Minnesota, September 12, 1949). 


The Minnesota State Athletic Commission requested ruling from 
the Attorney General whether individual organization 
could put private boxing exhibition simply for the purpose 
televising it, without license from the Commission. The Attorney 
General answered the question the negative. Minn. Stats. Ann. Sec- 
tion 341.05 gives the Athletic Commission “charge and supervision 
ali boxing and sparring exhibitions held the state” and authorizes 
issue licenses. The Attorney General held that the word “exhibition” 
was not limited cases where the onlooker was “there person” but 
was broad enough include presenting view television well. 
The statute does not require those viewing the boxing sparring 
exhibition present person. 


Broadcasts—Right Broadcast Football Games State University 
(Greenville News-Piedmont Co. al. Board Trustees the 
University South Carolina, al., South Carolina Court Com- 
mon Pleas, Richland County, September 14, 1949). 


South Carolina enacted 1933, provides that state 
institutions higher learning must “permit full play-by-play account 
concurrent with the play” athletic contests broadcast under 
reasonable regulations prescribed them, provided that 
charge shall made for the privilege broadcasting and that least 
three broadcasting companies shall extended the privilege broad- 
casting desired. the time the statute was passed there were four 
radio stations South Carolina, but there are now forty-one. 1949 
the President the University South Carolina sent out letters the 
four radio stations Columbia, stating that broadcasting facilities 
the University stadium were being completed and that charge for 
using such installation would made, and asking for bids various 
bases. Only one station bid (WCOS), and was given the exclusive 
right broadcast the University’s football games for the 1949 season. 
Twelve other stations brought action for injunction. The de- 
fendants contended that WCOS was not given the exclusive right 
broadcast, but only use one the broa booths; the contract, 
however, provided that the University would not lease grant the use 
its facilities other broadcasters, with certain exceptions. was 
also alleged that the statute had been complied with because WCOS 
had contracted with more than three other stations feed them broad- 
casts the games. The University further pointed out that spent 


Code 5712-1 (1942). 
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about $10,000 year maintaining its stadium, and argued that 
would against equity and good conscience for radio stations use 
the facilities the expense the public for commercial purposes. The 
court, however, held that the statute had been violated. The legislature 
meant what said, and had said that least three broadcasting 
companies should extended the privilege broadcasting full play- 
by-play account, and that charge should made. The funds which 
the University used for construction and maintenance the stadium 
also came from the legislature. might that the University could 
make charge for the use its broadcasting facilities, but could not 
make the right broadcast the games contingent upon the rental such 
facilities. The right make reasonable regulations does not carry with 
the right make charge for the privilege broadcasting nor 
grant that right one company exclusive basis. “If big, juicy 
watermelon divided among three persons, seems that the 
cutting should done that should have part the heart. 
Under conditions shall the University make impossible for least 
three broadcasting companies broadcast through their own announcer 
play-by-play account the games.” The letter the four Columbia 
stations not extend them the privilege broadcasting, since called 
for bids, the successful bidder have the right shut the other 
stations out. 


bill amend the statute permit the granting exclusive 
broadcasting rights and the making charges was introduced the 
legislature the spring 1949 but did not pass. 


Broadcasts—Right Broadcast College Athletic Contests (Adcock 
Beaman, Beaman University Tennessee, Tennessee Chancery 
Court, Knox County, Nos. 33,954, 33,955). 


Adcock, licensee WROL, was awarded exclusive contract for 
broadcasting University Tennessee basketball games the basis 
competitive bidding. Beaman, licensee WKGN, nevertheless broad- 
cast the first game and planned broadcast others. Beaman brought 
suit require the university permit WKGN broadcast the games, 
claiming that his bid (part cash and part advertising) was high and 
that the procedure connection with opening the bids was irregular. 
also alleged that WROL was planning broadcast the games only 
FM, which only “the select and exclusive few” the area could 
receive, although this contrary the allegations Adcock’s com- 
plaint. Adcock brought counter-suit enjoin WKGN from broad- 
casting. The court first granted WKGN’s injunction, but subsequently 
dissolved for want equity the face the bill and issued 
injunction against WKGN. Appeal has been noted. 
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Broadcast Siander (Remington Bentley, U.S.Dist.Ct., 
December 1949, R.R. 2063). 


Defendant Bentley “Meet the Press” telecast made certain 
statements which plaintiff Remington considered defamatory. Defend- 
ants motion dismiss contended that the broadcast extempo- 
raneous defamatory matter constitutes slander, and that the statements 
were not slanderous per se. The court agreed with the first point but 
not the second. While the court did not say so, presumably regarded 
New York law controlling under Erie R.Co. Tompkins, 304 U.S. 64. 
Tne New York Court Appeals has held broadcasting defamatory 
matter read from script constitute but has reserved judgment 
the broadcasting extemporaneous remarks. Justice Pecora 
Locke held extemporaneous defamatory matter constitute 
slander. The court accepted the analogy between aural and visual 
broadcasting; felt “that the additional factor pictorial representation 
along with the statements adds more the form defamation than 
would the circumstance great audience stadium the like 
listening the spoken word.” The court conceded that defamation 
motion pictures had been treated libel. was not for the court 
disregard “the age-old difference between libel and and the 
defamation here was purely oral. 

Most commentators would not agree with this 


Hearings—Right Hearing—Findings (American Broadcasting 
Company, Inc. F.C.C., U.S.App.D.C., October 17, 1949, R.R. 
2041). 


The Commission August, 1947, granted without hearing 
application Texas Star Broadcasting Company for modification 
construction permit increase nighttime power KTHT, Houston, 
using directional antenna. A.B.C., licensee KECA, Los Angeles, 
filed petition for reconsideration alleging that interference would 
caused within its 1.83 mv/m nighttime interference-free contour. 
KECA’s normally protected contour, course, was 2.5 mv/m. was 
claimed that the interference would affect almost per cent KECA’s 
service area and over 150,000 listeners, 5.2 per cent population loss. 
A.B.C. relied upon the provision the Standards that protection beyond 
the normally protected contour may afforded when primary service 
rendered beyond such contour and when approximately per cent 
the population the area between the normally protected contour 


*Hartmann Winchell, 296 N.Y. 296 (1947). 

164 Misc. 877, 299 N.Y.S. 188 (1937), 253 App. Div. 887, N.Y.S. 
(2d) 1015 (1938). 

*Sic; actually the distinction less than 250 years old. 

F.C.Bar 42, 93, 133; F.C.Bar 11, 89, 150, 228. 
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and the contour which the station actually serves not served 
any other station carrying the same general program service. The Com- 
mission denied the petition for reconsideration R.R. 2001), and KECA 
appealed. The appeal was argued November 23, 1948, but the case 
was not decided until almost eleven months later. Chief Judge Stephens 
wrote the opinion, Judges Wilbur Miller and Proctor concurring. 


The court held first that A.B.C. had not been improperly denied 
opportunity heard because was not given oral hearing. The 
Supreme Court decision the WJR case® was controlling. While 
that case the issue before the Commission was one law only, whereas 
the instant case issues both law and fact were presented, “the 
guarantee hearing implied the due process clause the Fifth 
Amendment applies well hearing issues fact hearings 
issues law. Therefore, the ruling the Supreme Court must 
held extend both.” 


Turning what called the “individual merit” provision the 
Standards, the court said that application station for protection 
beyond its normally protected contour the Commission must first deter- 
mine whether not primary service approximately per cent 
the population the area between the normally protected and inter- 
ference-free contours supplied any other stations carrying the 
same general program service. the Commission decides that question 
the affirmative, that end the matter, but decides the 
negative must consider the case upon its individual merits. A.B.C.’s 
petition for reconsideration was really application for favorable action 
under the individual merit standard; effect sought modification 
license grant protection from interference contour 
within its service area but beyond its normally protected contour. 
the Commission incorrectly determined against A.B.C. the issue posed 
the individual merit standard, A.B.C. could appeal, but the Commis- 
sion’s findings would conclusive supported substantial evidence 
and not arbitrary capricious. The court, however, could not decide 
the question the correctness the Commission’s determination be- 
cause the Commission’s memorandum opinion set forth only its ultimate 
findings fact the issue and not the basic underlying facts; 
found only that the program service KECA and the program service 
other stations rendering primary service the area were the same 
general character without finding what the program service the 
several stations actually was. While the Supreme Court had held 
the WJR case® that the Commission may act upon written submission, 
without oral argument, “we not understand the ambit that decision 
broad relieve the Commission from the duty receiving 
evidence and making findings both the basic underlying and the 
ultimate facts before decides issue fact presented petition 


WJR, The Goodwill Station, Inc., 337 U.S. 265 (1949). See 
F.C.Bar 101. 
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and opposition case was remanded the Commission 
with directions file the originals certified copies all papers and 
evidence presented and full statement writing the tacts and 
grounds for its decision, required Section 402(c) the Act. 


The decision satisfied one, and all the parties filed petitions for 
rehearing. A.B.C. course agreed that the case should remanded, 
but believed that the remand should broader grounds. The Com- 
mission thought that its order should have been affirmed, and that 
any event the remand order was erroneous. Texas Star course wanted 
the decision affirmed. 


A.B.C. contended that the court should have held that the facts 
were alleged A.B.C. its petition, its present license already 
included the right protection beyond its normally protected contour, 
and that A.B.C. was entitled hearing this issue law and 
fact. A.B.C. was not seeking modification its license but recognition 
that its license already included the right the protection asserted; 
but even the application was one for modification license, A.B.C. 
claimed, was entitled hearing under Section 309(a) the Act 
and the Ashbacker A.B.C.’s petition raised mixed questions 
law and fact which could not treated demurrer. 


The Commission its answer A.B.C.’s petition for rehearin 
denied that the individual merit provision the Standards incor 
any protected contour into station license. The licensee 
must show the unique character the station’s program service and 
fact were presented A.B.C.’s petition for reconsideration; matter 
law A.B.C. had failed meet the burden which the Standards place 
upon it. 

Texas Star also answered the petition for rehearing, arguing that 
“The incorporation KECA’s license standard describing how such 
protection [beyond the normally protected contour] might secured 
cannot have the effect bestowing that protection.” The decision 
extends questions fact well questions law, and any 
case the question here was one law. The reason the Commission 
made findings the program service other stations was that 
A.B.C. offered evidence the point; the burden was A.B.C. and 
not the Commission, and A.B.C. had not made out prima facie case. 

The Commission its own petition for rehearing contended that 
“In effect, the Commission has held that has failed state 
claim upon which relief could granted”; and that under WJR the 
Commission can make determinations the sufficiency 
the pleadings the light the undisputed allegations fact, without 
hearing. The Commission also argued that any case the form 
the was incorrect and that might involve exercise super- 
visory administrative powers the court contrary the decision 


Ashbacker F.C.C., 326 U.S. 327 
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the Pottsville The Commission could not file any additional 
evidence which had considered, because there was none. 
All the petitions for rehearing were denied. 


International Law—Executive Agreements (Colonial Airlines, Inc. 
Adams al., U.S.Dist.Ct., District Columbia, F.Supp. 242 
(1949)). 


The question the validity executive agreements between the 
United States and Canada, recently mooted these involved 
this action against the members the Civil Aeronautics Board. The 
action was brought restrain the Board from proceeding with its alleged 
plans grant foreign air carrier permit Canadian airline fly 
the Montreal-New York route competition with plaintiff. Amon 
other things the complaint alleges that the Canadian Air Agreement 
June 1949, void and effect because has all the elements 
treaty and meets all the definitions thereof, being agreement be- 
tween two nations, permanent duration and terminable only upon 
notice. 

The district court dismissing the complaint did not rule upon the 
issue, considering that the principle sovereign immunity barred the 
issue from consideration. Appeal has been taken the Supreme Court. 


Labor Relations—Bargaining Unit the Matter WCAU, Inc., 
N.L.R.B., No. 17, January, 1950). 


“Dolly-men” and the stock boy should included collective 
bargaining unit technicians, but assistant directors’ interests are pri- 
those the producer-directors and they should not 
included. 


Labor Relations—Bargaining Unit (In the Matter Radio Station 
WLAV, WLAV-FM, and WLAV-TV, 87 N.L.R.B., No. 154, December, 
1949). 


Without determining whether radio and television technicians may 
constitute separate units, the Board found that bargaining unit radio 
engineers and technicians properly includes both radio and television 
engineers and technicians where with one exception all the technical 
employees work interchangeably AM, FM, and operations and 
work out one central office. 


Pottsville Broadcasting Co., 309 U.S. 134 
See Scharfeld, Legal Aspects the Tentative Television 
ment with Canada, F.C.Bar 77; F.C.Bar 145. 


location Agree- 
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The Board declined consider whether not projectionists should 
included excluded from the unit, inasmuch the employer did 
not have any projectionists its pay roll. IATSE had requested spe- 
cific exclusion attempt bolster its claim jurisdiction over 
television projectionists. The employer stated that did not intend 
hire projectionists. 

Part-time engineers and technicians are properly included 
bargaining unit where their duties and conditions employment are 
similar those other engineers and technicians, they regularly work 
specified number hours each week and their employment has 
reasonable probability being continuous. 


Labor Relations—Bargaining Unit (In the Matter Radio Station 
WCIL, N.L.R.B., No. 145, November, 1949). 


Engineer operators and engineer announcers who operate 
small, closely knit group with common interests and conditions em- 
ployment should single unit even though the operators 
work the transmitter and the announcers the studio, one and one- 
half miles apart. engineer-salesman who operates “remote” studio 
and spends per cent his time selling advertising and per cent 
announcing “remotes” and handling the technical equipment excluded 
from the unit. 


Labor Relations—Bargaining Unit (In the Matter Albert Lee, 
dba Radio Station KLEE, N.L.R.B., No. November, 1949). 


Where radio station has separate group control room techni- 
cians and the announcers also perform all the functions room 
technicians, unit composed announcer-technicians and transmitter 
technicians may appropriate, but normally announcers are excluded 
from bargaining units radio technicians. Combination men whose 
primary function announcing but who spend small proportion 
their time substituting for the control room technicians will not 
included bargaining unit radio technicians. 

Senior technicians who direct the technicians, are charge their 
working schedules, and make effective recommendations with regard 
hire and discharge employees, and who are subject only small 
amount supervision from the chief engineer who devotes most his 
time the television station, are supervisors and will 
excluded from bargaining unit. 


Labor Relations—Bargaining Unit (In the Matter the Fort Industry 
Co., N.L.R.B., No. 156, December, 1949). 


bargaining unit technical employees should described “all 
radio technicians engaged the operation and maintenance technical 
equipment, including transmitter, control boards, and cutting and re- 
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cording all types transcriptions” rather than “all 
forming functions required the rules the Federal Communications 
Commission holders licenses issued the Fed- 
eral Communications Commission first class radio telephone operators.” 
The latter definition would disregard factors which the Board has found 
determinative with respect appropriateness unit, and attempts 
make licensing the sole criterion. Announcers will not come within 
the unit even though they operate control room equipment, long 
the majority their work time spent the performance their 
announcing 


Labor Television Program Network from 
Non-Affiliated Station (Matter Arbitration between National 
Association Broadcast Engineers and Technicians and the Na- 
tional Broadcasting Company, American Arbitration Association, 
Voluntary Labor Arbitration Tribunal, December 


The parties this case stipulated for arbitration the following 
question: 


“May commercial program originating the studios licensed tele- 
vision station which not ‘affiliated station’ (as such term defined the 
collective bargaining agreement), fed such station NBC and broad- 
cast NBC over its television network facilities without the assignment 
full NBC technical crew for the pickup under the collective bargaining agree- 
ment between NABET and NBC and/or reason past practice, custom, 
had applied the operations the company for many years 


The question was referred one-man arbitration board consisting 
Prof. Paul Hays Columbia Law School. answered the 
the affirmative, finding that the broadcast did not violate 
the agreement. 

The dispute had arisen because the sponsor the program “Twenty 
Questions,” which broadcast radio over the Mutual network, also 
wanted television for the five Saturdays before Christmas. Since Mutual 
has television network contract was made whereby the program 
would originate the studios WOR-TV and “fed” the NBC 
network. The and crew WOR-TV was “originate” the 
program. NABET, representative NBC’s engineering employees, 
contended that the broadcast the program over the NBC network was 
violation the agreement between NABET and NBC unless NBC 
employees originated the program. The claim was based Section 


9(a) the agreement which provided that “an employee shall 


See also the Matter Middlesex Broadcasting Corp., N.L.R.B., No. 
153 (December, 1949); the Matter Trendle-Campbell Broadcasting Corp., 
Second Supplemental Decision, Nov. 22, 1949. 
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present the origin Company commercial and sustaining programs 
originating the field within the continental United States,” with various 
exceptions concededly inapplicable the case. The section was entitled 
“Out-of-Town Pickups” but the arbitrator assumed that paragraph (a) 
was intended cover “pick-ups” New York City elsewhere. 
assumed also that the phrase “an employee shall present” meant 
“more than the assignment single However, paragraph 
(d) Section provided that 


“Where facilities are not available where the Company cannot obtain access 

the point pickup, the Company may broadcast studio and field television 

originated jointly with other licensed television stations ‘pool’ 
asis without assigning employee the pickup.” 


This was fatal the Union’s case. The contention that paragraph 
(d) applied only pickups outside the city was wholly without support 
the language structure the section, unless the title the section 
regarded dispositive, which would also defeat the Union’s case 
inasmuch was based (a) the section. The con- 
tention that (d) applied only programs national interest 
such speeches the President United Nations ceremonies was not 
supported and the reference “studio” programs tended negative 
this interpretation. its terms 9(d) was applicable the instant case, 
since NBC could not obtain access the point pickup: that point 
was the studio WOR-TV, the program was handled WOR-TV’s 
technicians, and the engineers who handled the program were members 
another union who would not consent entry NBC employees. 
All the elements 9(d) were present and hence NBC was not 
required assign employee the pickup. While the arbitrator 
recognized that the broadcast programs not originated NBC’s em- 
ployees involved possible serious consequences for them, was not 
within his province rewrite the contract disregard exception 
which clearly covered the case hand. 


Labor Relations—Radio Broadcasting Interstate Commerce 
the Matter Veterans’ Broadcasting Co., N.L.R.B., No. 33, 
November, 1949). 


Class station Houston, Texas, whose service area extends 
approximately miles all directions from Houston, which utilizes the 
leased wire service United Press, whose time clock serviced 
Western Union, which uses the facilities Southwestern Bell Telephone 
Company transmitting programs the transmitter and remote 
pickups, which obtains transcriptions from outside the state, which pays 
royalties ASCAP and other organizations, and approximately 4.11 per 
cent whose 1948 income came from sales advertising agencies 
outside Texas, engaged interstate commerce. 
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Including Telecasting (Norman Cen- 
tury Athletic Club, Inc., A.(2d) 466, R.R. 2057, Md. 1949). 


The lower court decision this case was noted 26. 
The parties had made lease giving the tenant the use 
sports arena one night each week for five-year period beginning 
April, 1946. The lease gave the tenant privilege “broadcasting” 
boxing bouts, and the question was whether the tenant could televise 
the bouts. The lower court held for the tenant, but the Court Appeals 
reversed. The court considered various dictionary definitions “broad- 
cast,” but could find none which included telecasting. The fact that 
aural and visual broadcasting operate the same principle was ir- 
relevant. When the parties used the word “broadcast,” they were 
thinking only aural broadcasting and not television. The words 
the contract were unambiguous. The contract must read the 
time was made—1943—and that time “broadcasting” for commercial 
purposes meant only The provision the lease for “exclusive 
use and possession” the tenant was help the tenant, since 
was qualified and contradicted other provisions the lease 
mean almost nothing; this clause gave the tenant broadcasting rights, 
there would have need refer broadcasting specific 
terms. The point which the lower court relied heavily—that either 
the landlord the tenant must have the television rights, and that 
would inconsistent give the landlord the television rights when the 
tenant had the radio summarily disposed of. entirely 
possible for neither party have the television rights, since there 
implied obligation the part grantor not exercise ungranted 
rights detriment granted rights. Neither party could televise 
the boxing bouts except bargain with the other. 


Literary Property—Common Law Copyright—Publication (Blanc 
Lantz, 137, Cal.Super.Court, 1949). 


Plaintiff sought damages for infringement his common law liter- 
ary property the so-called “musical laugh” the cartoon character 
Woody Woodpecker. The court held that plaintiff had lost his common 
law copyright publication the laugh over the 
radio and its use cartoons produced defendants. While the 
court noted the difference established many cases between “publica- 
tion” and “performance,” felt that whichever test was used, plaintiff 


The court’s statement that “In April, 1941, April, now—the 
only ordinary meaning ‘the privilege broadcasting the boxing bouts’ that has 
any commercial application all has reference radio and not television” can 
hardly taken meaning that contract written today and referring broad- 
casting might not cover television. that what the court meant, the statement 
pure dictum. The reference April, 1943, error because the contract was 
made October, 1943. 


i 
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had lost his rights, since there had clearly been performance and record- 
ing the laugh motion picture sound track for distribution throughout 
the world and the actual distribution the cartoons constituted publi- 
cation. The fact that one time printing and copying on, paper were 
the only (sic) forms reproduction should not require new forms 
copying which are within the policy underlying the common-law rule 
excluded from the definition “publication.” 


Programs—Right Broadcaster Reject Programs (Massachusetts 
Universalist Convention Hildreth Rogers Co., U.S.Dist.Ct., 
Mass., December 22, 1949, R.R. 2070). 


Plaintiff contracted with defendant, licensee Station WLAW, for 
the broadcast series sermons. The contract reserved right 
the defendant reject particular programs. Defendant refused 
broadcast sermon Easter Sunday because thought that the 
views expressed therein concerning the Resurrection would shocking 
public sensibility. Plaintiff brought action for damages 
and for order requiring defendant broadcast the sermon Easter 
Sunday, 1950. There was diversity citizenship, but 
theory was that, once its contract had been made, had positive right, 
arising under the Communications Act and enforceable the federal 
court, have its sermon broadcast. Plaintiff, contended that since the 
business radio broadcasting affected with public interest, con- 
tracts between licensees and persons seeking broadcast are also 
affected with public interest, and person contracting for broadcasting 
time has right, notwithstanding any contractual provisions for rejection 
of. programs, have their material broadcast except when the content 
the broadcast not the public interest. This theorizing was too 
farfetched for the court accept. The Act does not expressly confer 
anyone any right broadcast any material any time, whether 
not has contract. Persons who make contracts with licensees 
not have any greater rights than parties ordinary contracts. While 
licensees must operate their stations serve the public interest, 
the licensee has the determining what programs shall broad- 
cast, subject review the Commission. The courts cannot define 
the concept “public interest,” least the first instance. 


Radio Broadcasting—Radio Reception Street Cars and Buses 
the Matter Capital Transit Company, District Columbia Public 
Utilities Commission, Order No. 3612, December 19, 1949). 


The public hearing held the Public Utilities Commission the 
matter radio reception street cars and buses was rather riotous 
occasion, least until the Commission came the legal phases the 
matter. Little this appears the Commission’s formal decision, aside 
from the comment that “The Commission’s decision such issues must 
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rest upon basis more tangible than impassioned pleas which reflect 
personal feelings either favor against radios transportation 
summarizing the arguments for and against, the Com- 
mission simply stated its conclusion that radio reception street cars 
and buses not obstacle safety that public comfort 
and convenience not impaired and that through the creation better 
will among passengers “it tends improve the conditions under which 
the public the proceeding was dismissed. court test 
being prepared. 

The subject reportedly under staff consideration the F.C.C., 
there being some thought that transit radio not strictly “broadcasting.” 


Recent Commission Decisions 


Practice and Procedure—Dismissal Proceeding the Matter 
American Telephone Telegraph Co., al., Docket No. 9235, 
January 11, 1950). 


joint application was filed Western Union and several tele- 
phone companies for certificates under Sections 214 and 221(a) the 
Communications Act. After some ten days hearings the Department 
Justice, intervenor the proceeding, filed motion that the appli- 
cation dismissed forthwith. The Department contended that the 
applicants had failed produce sufficient evidence warrant findings 
necessary under the provisions Sections 214 and 221(a). The Com- 
mission denied the motion. consider the present time would 
result the disruption orderly administrative procedure and would 
bring about delays and inconveniences. The same questions can 
raised after the conclusion the hearing and the Commission will 
able make more informed ruling when all the evidence in, al- 
though not implied that the applicants may rely other parties 
the Commission’s staff supply any deficiencies their showing. 
The burden the applicants. 


Practice and Procedure—Fair and Equitable Distribution Broad- 
cast Facilities (Belleville News-Democrat, R.R. 845). 


proposal designed give the Commission wider latitude apply- 
ing the fair, efficient, and equitable distribution provision Section 
the Act was rejected the Commission this case un- 
workable. The suggestion was that the Commission should not have its 
field choice limited the specific proposals the parties but should 
free make assignments available but unrequested facilities and 
that the Commission comparative case involving application for 
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improvement facilities and application for new station should, 
found such action appropriate, grant the application for improve- 
ment facilities, permit the other applicant amend request the 
facilities being vacated the first applicant, and grant the second 
application without hearing. because the pendency other 
applications because interference with other stations the second 
application could not granted without hearing, the two applications 
would have set for further comparative hearing the original 
proposals. The Commission could not agree that the proposal afforded 
wider latitude choice applying Section 307(b) than provided 
the proposals the applicants. the offer the vacated frequency 
was rejected the Commission would better off and turned out 
that the alternative grant could not made without hearing—a possi- 
bility which the Commission considered “not serious 
delay might result. The Commission also said that the procedure would 
contrary the intent and purpose the multiple application rule, 
although this would seem begging the question. 


Practice and Procedure—Petition for Reconsideration—Relation 
Back Amendment (Twin Cities Broadcasting Corp., R.R. 602). 


March 17, 1948, Station KWKH, Shreveport, filed petition for 
reconsideration grant without hearing application Twin 
Cities Broadcasting Corp. (WDGY), Minneapolis, for improvement 
facilities. The petition alleged that the proposed operation would cause 
nighttime interference KWKH. March 15, 1949, KWKH filed 
amendment its petition, alleging that daytime interference would 
also result. The Commission refused consider this new issue, stating 
that the amendment was “really the statement new cause action” 
rather than mere allegation new supporting facts claim, the 
time for filing which had expired. The Commission said that “The 
severability day and night operations well established fact which 
needs discussion” and that petition for reconsideration per- 
mittee’s nighttime authorization limited nature and any subsequent 
protest against the permittee’s daytime operation represents new claim 
cause action,! which cannot considered was not filed within 
the prescribed period for petition for reconsideration. 


While the practicalities the situation may have justified the 
Commission’s decision, its language anachronistic. Under modern 
procedural systems, such the Federal Rules Civil Procedure (Rule 
15(c) the test “relation back” amendments pleadings not 
whether from conceptualistic point view new “claim” “cause 
action” stated, but whether the matters set out the amendment 


*In support this statement the Commission cited Illinois Valley Broad- 
casting Company Peoria, Illinois (File No. BMP-2107, Docket No. 8698). 
Why this matter was cited not clear. There nothing the docket having any 
bearing that point. 
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arose out the same transaction occurrence series transactions 
occurrences the original 


Programs—Religious Broadcasts (New Jersey Council Christian 
Churches City Camden, WCAM, R.R. 1014). 


The complaint this matter was noted previous issue the 
Bar The Commission its memorandum opinion noted 
that had authority interfere with the management station 
the exercise its discretion selection and presentation pro- 
gram material and had, therefore, promulgated rules with respect 
the making judgments particular programs the course day- 
to-day operations broadcasting stations. While nothing the 
Commission’s Rules and Regulations forbids the sale radio time for 
religious broadcasts, decision licensee who affords reasonable 
amount sustaining time for religious programs “that the sale addi- 
tional time for the broadcast religious programs inappropriate 
because the subject matter, appears clearly within the area 
discretion which licensees are free make decisions the 
operation their stations.” the present case, the licensee’s refusal 
permit any speaker religious broadcast make attacks any 
other religion church and its requirement that reference made 
any religious broadcast either the two opposing Protestant groups 
involved does not “beyond the area discretion which licensees 
are free make decisions the operation their stations.” The 
Commission could see nothing wrong restricting the use free radio 
time the purposes for which the time was intended and refusing “to 
allow any the participants make attacks other church groups 
engage any name-calling.” The fact that the two church groups 
might represent divergent economic, social, and religious positions did 
not vest petitioners the right use time allocated them for religious 
devotional purposes for ends other than those for which the time has 
been made available, prevent the station from imposing limitations 
necessary insure that the time allocated for religious devotional pur- 
poses would used for that end. 

obvious that the Commission’s decision represents marked 
withdrawal from the position taken the much-criticized Scott case 
R.R. 259) which the Commission found the existence deity 
sufficiently controversial question that atheist should have been 
afforded time “answer” religious broadcasts. The Scott decision, 
however, was pretty well deprived vitality when the Commission 
October 28, 1949, addressed letter Scott connection with his peti- 
tion for revocation the license four San Francisco stations which 
had refused grant him time for broadcast atheistic programs. The 


Commission said: 


See Moore’s Federal Practice (2d ed.) 
*10 F.C.Bar 124. 
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“It does not appear from the information submitted you that any 
program broadcast the named stations was directed against you personally 
against the position which you espoused. the Commission’s view the 
facts submitted you not present situation which the station has 
denied opportunity afford equal time for the presentation contro- 
versial issue public importance. There obligation the part 
station licensee grant the request any and all persons for time state 
their views matters which they may interested. 

“Your petition alleges facts justify the revocation the licenses 
the above named stations.” 


This consistent with the Camden decision, and taken together 
the two cases give the licensee considerably wider range discretion 
deciding whether question “controversial” and granting equal 
time proponents opposing views once broadcast has been made. 
hoped that the Commission will equally consistent 
applying this principle questions outside the field religion and 
theology. 


Radio Stations—Time-Reservation Contracts (New Mexico College 
Agriculture and Mechanic Arts and Albuquerque Broadcasting 
Co., R.R. 976). 


The New Mexico College Agriculture and Mechanic Arts was 
once the licensee Station KOB. 1936 the College assigned the 
license the Albuquerque Broadcasting Company, reserving 
petual right the use certain portions the broadcast time for 
educational purposes. Section 3.109 the Commission’s Rules, adopted 
1949, now requires the curtailment and eventual elimination such 
reserved-time rights. Alleging that they were unable reform the 
contract accordance with Section 3.109, the College and the Broad- 
casting Company filed joint petition for relief from the rule for 
declaration that the rule was not applicable. The Commission denied 
relief. The contention that the section was not applicable because the 
Circuit Court Regents, etc. Albuquerque Broadcastin 
Company, 158 F.(2d) 900, had held the contract valid was rejected. 
The question validity was not before the court and the court did not 
rule it. The argument that the rule should not applied because 
the importance educational broadcasts educational institutions 
was not convincing. The rule does not prevent the broadcast educa- 
tional programs the New Mexico College any other educational 
institution; “it does prevent the licensee from foreclosing exercise 
its judgment during period running The question not 
the merits any particular type program, but whether the station 
may relieve itself the continuing duty arrange and re-evaluate its 
overall program schedule the light the needs its listeners. For the 
same reason the Commission rejected the argument that modification 
the contract was not necessary remove any impediment the assign- 
ment the station license, since the programs would have 
continued the public interest. 
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Special Temporary Authorizations—Standard Broadcast Stations 
(Station WNYC, R.R. 858; Petition Stations al., R.R. 
1037). 


Section 1.324 the Commission’s Rules and Regulations was 
amended June, 1948, provide that applications for special temporary 
authority would longer accepted from standard broadcast stations.* 
The Commission subsequently denied request Station WNYC, New 
York City’s municipally-owned station, for permission stay the air 
for the purpose broadcasting the 1948 election similar 
request was made connection with the 1949 election and the Com- 
mission denied letter, saying that was the established policy 
the Commission not waive Section 1.324, since any exception was 
made “there would reason for refusing grant waivers any 
other number cases and thus the purpose which the amendment 
this rule was adopted would defeated.” Commissioners Jones and 
Hennock could not agree with this rather wooden argument, and Com- 
missioner Hennock issued dissenting statement the value 
election return broadcasts and also pointing out that the 
Commission had denied WNYC’s request for authoriza- 
tion order that the full sessions the United Nations General As- 
sembly might broadcast. She concluded that “Services such these 
are too valuable lost because complete inflexibility adminis- 
trative rules. rule this any Commission justifiable only long 
meets the complete situation for which was designed. Flexibility 
one the prime virtues administrative agency.” The matter 
was again considered the Commission its Memorandum 
and Order denying the petition WNYC and four other stations 
WKAR, WNAD, and for institution rule making proceedings 
looking toward re-establishment STA’s. The Commission emphasized 
that the basic reason for its abolition STA’s had been the degradation 
nighttime service which had resulted under the former 
ers had not “proposed rule setting forth adequate standards which 
the Commission might determine the merits particular claims without 
involving the making hurried judgments the relative merits 
conflicting programs,” but even they had, the Commission would not 
adopt it, the degradation service involved. The value 
individual programs some specific instance might outweigh the 
effects degradation the basic allocation scheme, but was the 
Commission’s belief “that any system which the basic determination 
that channel not available for nighttime operation given com- 
munity may periodically set aside can only result the eventual 
complete breakdown the entire allocation system.” Commissioner 
Hennock dissented without opinion. 


Pike and Fischer 


; 
| 
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Cases Pending the Courts 


Contracts—Network Affiliation Contract—Right Renewal (Salt 
River Valley Broadcasting Co. Columbia Broadcasting System, 
Inc., U.S.Dist.Ct., N.D. ill.). 


Plaintiff, licensee KOY, Phoenix, Arizona, since January 1937, 
has been affiliate CBS. June 29, 1949, CBS gave written notice 
KOY that did not intend renew the contract upon its expiration 
December 31. The complaint alleges, however, that both before and 
after the giving such notice CBS through its officers and agents ad- 
vised KOY that the notice was not intended become effective and 
that the contract would renewed, but that thereafter CBS threatened 
not renew the Plaintiff alleges that its conduct CBS 
waived, withdrew, revoked, and annulled its notice termination, 
that the contract was automatically renewed; and that CBS estopped 
deny the renewal. Withdrawal the affiliation, claimed, will 
result serious loss KOY through loss advertisers non-network 
programs. Plaintiff-also alleges that had opportunity for another 
affiliation but rejected because the representations CBS that the 
contract would renewed. injunction and specific performance 
are prayed for. 


Defamation Radio (Felix WCAU, Inc., al., U.S.Dist.Ct., E.D. 
Pa., Civil Action No. 10331, 


Whether Pennsylvania’s “due care” rule, established inter- 
polated defamatory remarks the Summit Hotel case,? will extended 
broadcasts not involving lib may tested this and 
companion actions against several Philadelphia radio stations. The 
complaint the WCAU action alleges that defendant broadcast 
electrical transcription phonograph disk speech previously read 
one William Meade, Republican party orator opposi- 
tion the Democratic slate the Philadelphia election, spite the 
fact that plaintiff had previously telephoned the station and warned 
defendant not broadcast the speech, and also broadcast another 
similar speech the following evening. The speeches, which referred 
plaintiff name with numerous other individuals, according 
the complaint conveyed the idea that “the plaintiff was Com- 
munist, treasonable and seditious person, believer Communist 
doctrine, obedient follower the Communist party line, person 
who should have been found guilty conspiracy overthrow the gov- 
ernment the United States force violence, member 


*The contract was fact not renewed. 

Summit Hotel Co. N.B.C., 336 Pa. 182, (2d) 302 (1939). 

*See Kelly Hoffman, 137 N.J.L. 695, (2d) (1948), noted 
F.C.Bar 93. 


‘ 
i 
} 


JOURNAL THE FEDERAL COMMUNICATIONS 249 


underground subversive group, member political party pledged 
the violent overthrow the United States Government, person de- 
clared have been member ‘Communist front organization’ 
Committee the United States Congress.” While the speech was 
political broadcast, was apparently not speech candidate within 
the meaning Section 315 the Communications Act. 


Defamation Radio—Political Broadcasts (Charles Parker Co. 
Silver City Crystal Co., Connecticut Superior Court). 


The liability radio station for defamatory remarks made 
broadcast under Section 315 the Communications Act may 
tested this action, filed December, 1949. The plaintiff 
manufacturing corporation located Meriden, Connecticut. According 
the complaint, defendant DePaola, while candidate for Mayor, 
made speech over defendant Silver City’s station WMMW which 
stated that plaintiff “is now ninety per cent out production and 
for The defendants refused make retraction, allegedly 
the ground—as far the station was concerned—that had 
authority censor political broadcast even for defamatory matter. 


Unfair Competition—Property Name Radio Program (Bremer 
Broadcasting Corp. North Jersey Broadcasting Co., Inc., al., 
New Jersey Superior Court, Chancery Division, Essex County, 
Docket No. C-793-49). 


Plaintiff licensee Station WAAT and defendant WPAT, 
which stations occupy adjacent dial positions and 970 ke. 
tiff for more than fifteen years has featured programs cowboy, hill- 
billy, and folk music, “music the hill and country,” and has built 
large and lucrative audience. Three such programs, taking more 
than hours the broadcast week, have the word “Frolic” their 
titles, and the word has been used such titles for number years 
and has become associated the public mind with WAAT. Defendant 
Dave Miller had acted announcer the “Home Town Frolic” pro- 
gram for six seven years and had become identified with it. 
December, 1949, Miller moved WPAT and inaugurated similar 
program called “Dave Miller’s Frolic.” Plaintiff claims that the word 
“Frolic” used has become and valuable and exclusive 
“business adjunct” plaintiff and that use attempt 
deprive plaintiff that asset and will confuse the public and take 
away listeners from WAAT. Defendant Miller also alleged have 
taken list some 125,000 listeners compiled him while employed 
WAAT. 

Preliminary has been issued restraining use the word 
“Frolic” the title radio program featuring Western and folk 
music and restraining use the list. 


i 
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Proceedings Pending Before the Commission 


Broadcasts—Controversial 
Sponsors (Petition John Dempsey, Docket No. 8044). 


Although this matter has been pending since March 22, 1946, 
has come hearing, the hearing originally set for November 24, 
1947, having for various reasons been postponed, most re- 
cently until February 28, 1950. 


The original complaint was filed John Dempsey while was 
serving his second term Governor New Mexico. was directed 
against the Broadcasting Company (KOB), which was 
and controlled Pepperday, who also the publisher the 
Albuquerque Journal, and arose out broadcasts one Larry Bynon 
Governor Dempsey and other state officials. The complaint 
alleged that Pepperday had been carrying campaign against Demp- 
sey his newspaper; that Bynon’s broadcasts followed the same line; 
and that the charges were false and scurrilous. Question was also raised 
compliance with the requirements Section 317 the Act with 
reference announcement sponsorship. The complaint requested 
the institution revocation proceedings, the theory that Pepperday 
was not qualified licensee and that the principles the Trinity 
Methodist Church! and Mayflower? cases and the Blue Book had 
been violated. 


KOB answer the complaint denied the relevancy the cases 
relied and contended that false and defamatory matter had been 
broadcast Governor Dempsey’s proper forum for relief was the local 
courts New Mexico. Resort the administrative processes the 
Commission was condemned inappropriate. any event, any con- 
nection between Pepperday and Bynon was denied, and the mere fact 
that Bynon’s views might have coincided with Pepperday’s was not 
regarded any reason why Pepperday should not have permitted Bynon 
broadcast. KOB alleged that Dempsey time had asked for 
broadcast time reply Bynon. 


The point sponsorship was less clear. While Bynon had paid 
for his time himself, had stated that his broadcasts were “sponsored 
and paid for” numerous anonymous citizens New Mexico. 
later explained this saying that while had paid for the broadcast 
time, had received contributions from various persons aid 


Methodist Church South Federal Radio Commission, App.D.C. 
$11, F.(2d) 850 


Mayflower Broadcasting Corp., F.C.C. 333 (1941). The principle the 
Mayflower case has since been largely repudiated the Commission’s Report 
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carrying his work broadcaster and publisher weekly news- 
paper. The Commission subsequently addressed letter KOB, 
answer request for ruling, stating that was incumbent upon 
licensee take “all reasonable measures” see that Section 317 was 
complied with; that what was reasonable depended upon the circum- 
stances each case; and that difficulty fulfilling the licensee’s re- 
sponsibility under Section 317 would not justify adoption general 
rule that the station would not make time available for discussion 
controversial subjects for broadcasts political candidates nor would 
the fact that independent investigation might necessary auto- 
matically relieve the station from the responsibility make its facilities 


The Commission April 22, 1947, issued notice hearing set- 
ting out issues editorialization and identification sponsors. KOB 
December 21, 1948, filed petition rescind the order designating 
for hearing and dismiss the complaint, contending that genuine 
issues fact existed, that there had been violations, that hearing 
would serve useful purpose and that might endanger Pepperday’s 
life inasmuch had suffered coronary thrombosis and was not 
fully recovered. The Commission denied this January 26, 1949. 
March 10, 1949, Dempsey filed letter requesting withdrawal his 
petition because Pepperday’s illness. The Commission, however, has 
not acted upon this request. December, 1949, the Commission 
letter addressed KOB requested answer several questions having 
chiefly with events during the 1948 political campaign. KOB was 
asked whether had certain occasion incompletely quoted former 
Senator Hatch, the purpose being imply criticism Senator Clinton 
Anderson, then candidate; whether had carried dispatch 
attributing statement Anderson which had been denied him and 
“killed” the prior the broadcast; whether KOB during the 
1948 campaign had practiced policy presenting one-sided editorials 
broadcasts and had discriminated against one party and its candidates, 
Pickett; whether Pepperday had interest relationship with an- 
other Albuquerque newspaper, and whether former Governor Tingley 
had relationship interest KOB. 


KOB’s other legal entanglements, including its litigation with the 
New Mexico College Agriculture and Mechanic and with the 
State Bureau have been attributed KOB Governor 
Dempsey’s feud with Pepperday, his former friend and supporter. 


The letter reprinted Pike Fischer R.R. 1820. 

New Mexico College Agriculture and Mechanic Arts 
Albuquerque Broadcasting Co., 158 F.(2d) 900 (C.C.A. 10th, 1947). 

Broadcasting Co. Bureau Revenue, N.M. 332, 184 
(2d) 416 (1947); see F.C.Bar 95. 
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Broadcasts (American Council Christian 
Churches Columbia Broadcasting System, Inc.). 


Petitioner, group fundamentalist churches, its complaint 
attacks what claims the policies the Columbia Broadcasting 
System with respect religious broadcasts. CBS, said, “in its 
presentation religious programs has entered the business supplying 
religion the nation church, which calls ‘Church the Air. 
represents presents the historic viewpoint the Protestant position.” 
viewpoint has been denied expression and has been dis- 
criminated against. CBS said have denied petitioner and the Inter- 
national Council Christian Churches equal hearing with the World 
Council Churches the controversy that exists between them. “The 
attack the World Council Churches the capitalistic system and 
its own ecumenical movement are matters deep controversy which 
defendant has attempted suppress under its policy forbidding 
‘attacks beliefs others.’” CBS also said have refused permit 
petitioner state, connection with the CBS “One Great pro- 

ram, that “some the funds solicited this program were used 
the purchase and shipment pro-socialistic books relief Europe 
and Asia and bring the theological students the United 
States under the direct choice the World Council Churches, 
trained for leadership certain liberal theological seminaries whose 
leaders teach socialistic philosophies.” 


Telephone Companies—Foreign Attachment Tariff Regulations (Jor- 
daphone Corporation America, al., American Telephone 
Telegraph Co., al., Docket No. 9383). 


Complainant the manufacturer automatic portable telephone- 
answering device called the “Telemagnet,” which involves the playing 
phonograph record the subscriber’s voice and the 
incoming messages wire recorder. wires are attached the 
telephone but the telephone placed top the “Telemagnet” and 
when rings control circuit activated and solenoid lifts the hand- 
set from the cradle high enough release the hook switch. After 
pre-adjusted time period the device “hangs up.” According the com- 
plaint the Telemagnet cannot retard interfere with telephone service, 
cannot affect the quality efficiency telephonic transmission and 
reception, and cannot create any technical difficulties disturbances, 
but fact will improve the efficiency and economy telephonic com- 
munications. Defendants, however, have interpreted the “foreign 
attachment” provisions their tariffs prohibiting the use the 
Telemagnet. This provision states that “No equipment, apparatus, cir- 
cuit, device not furnished the Telephone Company shall 
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attached connected with the facilities furnished the Telephone 
Company, whether physically, induction otherwise, except pro- 
vided this Complainant contends that the tariff inter- 
preted unjust and unreasonable and that since the defendants permit 
subscribers use recording equipment accordance with the Com- 
order Docket 6787, refusal permit use the Telemagnet, 
which comparable the recorder several significant respects, 
unjust and unreasonable discrimination. 


The Commission December set the matter for hearing issues 
the nature and extent the public need and demand for the use 
the Telemagnet, whether can operated accomplish, with 
satisfactory technical efficiency, the purposes for which designed, 
the effect the use the device the quality and efficiency inter- 
state and foreign telephone services and the equipment and operations 
the defendants, whether the foreign attachment tariff regulations may 
properly construed prohibit the use the Telemagnet, and 
whether the regulations are unjust and unreasonable involve unjust 
and discrimination, whether the Commission should pre- 
scribe tariff regulation which would permit the use the Telemagnet, 
and whether the device, insofar used recording mechanism, 
could operated compliance with the Commission’s orders Docket 
6787, F.C.C. 1033. 


Theater Television 


Filing petitions for rule-making proceedings reference 
theater television was noted the last issue the Bar The 
Commission Docket No. 9552 ordered hearing the matter. The 
hearing will held upon ten categories issues. Date for the hearing 
has not been announced. 


*10 F.C.Bar 174. 
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Federal Legislation Affecting Radio 


New Exemptions from Wage-Hour Law 


The Administrator the Wage-Hour and Public Contracts Divisions 
December 24, 1949, promulgated new regulations, effective Janua 
25, 1950, defining the terms “executive,” “administrative,” “professional,” 
etc., used Section the Fair Labor Standards Act, pro- 
viding exemptions from the wage and hour provisions the Act. 
particular interest the radio industry the revised definition 
interpreting this definition applied radio 


the act shall mean any employee— 
(a) whose primary duty consists the performance work— 

(1) requiring knowledge advanced type field science learning 
customarily acquired prolonged course specialized intellectual in- 
struction and study, distinguished from general academic education 
and from and from training the performance routine 
mental, manual, physical processes, 

(2) original and creative character recognized field artistic endeavor 
(as opposed work which can produced person endowed with 

eneral manual intellectual ability and training), and the result which 
epends primarily the invention, imagination, talent the employee; 


(b) whose work requires the consistent exercise discretion and judgment 
its performance; 
(c) whose work predominantly intellectual and varied character (as op- 
posed routine mental, manual, mechanical, physical work) and 
such character that the output produced the result accomplished cannot 
standardized relation given period time; and 
(d) who does not devote more than per cent his hours worked the 
workweek activities which are not essential part 
the work described paragraphs (a) through (c) this section; 
(e) who compensated for his services salary fee basis rate not 
less than $75 per week (or $200 per month employed Puerto Rico 
the Virgin Islands) exclusive board, lodging, other facilities: Provided, 
That this paragraph (e) shall not apply the case employee who 
the holder valid license certificate permitting the practice law 
medicine any their branches and who actually engaged the 
practice thereof: 
Provided, That employee who compensated salary fee basis 
rate not less than $100 per week (exclusive board, lodging, other 
and whose primary duty consists the performance work either requiring 
knowledge advanced type field science learning, which includes 
work requiring the consistent exercise discretion and judgment, requiring in- 
vention, imagination, talent recognized field artistic endeavor, shall 
deemed meet all the requirements this section. Regulations, 

Administrator’s definition broader than the definition “professional 
employee” 2(12) the Taft-Hartley Act. Representatives the radio broad- 
casting industry had opposed adoption the Taft-Hartley definitions for the pur- 
poses the Fair Labor Standards Act, because the existing regulations exempted 
many “artistic” employees not considered “professional employees” under the Taft- 
Hartley Act. Report and Recommendations, (June, 1949). 
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announcers the Administrator his Explanatory Bulletin? said: 


“The determination the exempt nonexempt status radio announcers 
professional employees has been relatively difficult because the radio broad- 
casting industry comparatively new the field entertainment and because 
the merging the artistic aspects the job with the commercial. There 
considerable variation the type work performed various radio an- 
nouncers, ranging from predominantly routine predominantly exempt work. 
The wide variation earnings between individual radio announcers, from 
the highly paid ‘name’ announcer national network who greatly 
demand sponsors the staff announcer paid comparatively small salary 
small station, indicates not only great differences personality, voice, 
and manner, but also some inherent special ability which, while 
extremely difficult define, nevertheless real. 

“The duties which many announcers are called upon perform include: 
functioning master ceremonies; playing dramatic, comedy, straight 
parts program; interviewing; conducting farm, fashion, and home eco- 
nomics programs; covering public events, such sports programs, which 
the announcer may required ‘ad lib’ and describe current changing 
events; and acting narrator and commentator. Such work generally 
exempt. Work such giving station identification and time signals, announc- 
ing the names programs, and similar routine work nonexempt work. 
the field radio entertainment other fields artistic endeavor, the 
status employee bona fide professional under the regulations 
large part dependent upon whether his duties are original and creative 
character, and whether they require invention, imagination, talent. The 
determination whether particular announcer exempt professional 
must based upon his individual duties and the amount exempt 
and nonexempt work performed, well his compensation.” 


The National Association Broadcasters had taken the position 
“that the Administrator, interpretation the present regulations, 
could hold all radio announcing work exempt per se, and urged 
that radio announcers (AFRA) had 
argued that staff announcer could qualify professional 
The Presiding Officer, upon whose report the new regulations were 
based, rejected the idea that entire occupational groups, whether radio 
announcers, newspaper reporters, accountants should exempted 
regardless the specific duties the particular individual,5 his 
views were adopted the Administrator. 


should noted that the professional exemption any case 
applies only the employees compensated salary fee basis 


rate not less than $75 week; the former minimum was $200 month. 


and Recommendations, 1949). The report notes that 
representative the industry testified, however, that this position was not 


intended mean that every radio announcer professional employee regardless 
his Ibid., 206. 
Ibi 
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Notes 


Foreign Language Broadcasts 


The question foreign language broadcasts was treated briefly 
the December, 1948, issue the JouRNAL.! Since then the matter 
has been widely discussed proceedings pending before the Commis- 
sion. 


Pilgrim Broadcasting Company, one the six applicants 
for new station proposed devote period three hours 
daily the broadcasting programs foreign languages. The Hear- 
ing Examiner noted that according the 1940 Census approximately 
per cent the population Boston were foreign-born white persons 
speaking languages other than English, and that almost per cent 
were native white persons foreign mixed parentage from non- 
English speaking countries, about one-third group being Italian 
Italian extraction. However, found that there was evidence 


F.C.Bar 164. 

861 (1949). 

*The frequency became available upon deletion WORL, see F.C.C. 
Broadcasting Service Organization, Inc., 337 U.S. 901 (1949), F.C.Bar 62, 145; 
F.C.Bar 109. 
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the record show the number persons residing the Boston area 
who were totally unfamiliar with The Hearing Examiner stated: 


“Among the stated objectives Mr. Solimene’s proposal broadcast 
programs foreign languages use some them medium for en- 
couraging these groups learn the language and for other educational 
purposes. Other programs foreign languages would contain information 
particular interest various groups foreign relatively few 
these programs would familiarize such groups with the history 
traditions, and cultural development this country. However, observe 
that the majority the proposed foreign language programs would com- 
mercial character and would consist largely musical other entertain- 
ment features interspersed with spot announcements foreign languages. 
Assuming, the absence specific information the subject, that there 
may considerable number persons Boston who have familiarity 
whatsoever with the English language, our view the proposal use their 

native languages medium encourage such groups learn English 
dubious merit. English recognized the official language the United 
States and spoken predominantly all sections this country including the 
City Boston. Ample opportunity, therefore, exists for persons all ages 
and stations life this area become familiar with English through their 
daily personal, business, and social intercourse with native American inhabi- 
tants. Moreover, Boston noted educational center and has large 
number public schools which children foreign-born parents are offered 
abundant opportunities learn There appears real necessity 
therefore for such appeals radio persons foreign extraction learn 
the English language. Moreover, appears fallacious reasoning 
assume that suc oups which have not already been assimilated into the 
political and social life this country would aided that direction through 
the broadcasting foreign language programs for their entertainment, infor- 
mation, and convenience. the contrary, believe that, general, such 
programs may tend destroy all incentive learn English, anchor these 
groups the traditions, customs, and institutions the countries from which 
they are derived and foster them consciousness racial separatism 
which not conducive assimilation into our national life indeed consistent 
with the American ideal nation-wide unity all groups and classes 
citizens equal basis. For the benefit those groups foreign extrac- 
tion who possess any knowledge English, appear therefore 
far more desirable use this language the medium for broadcasting edu- 
cational and other public service programs, well those which are com- 
mercial character, order improve their proficiency therein, rather than 
resort their native tongues for such broadcasts. For the relatively small 
number persons residing Boston who may not have yet shown sufficient 
initiative learn the established language this nation, there argument 
persuasive the whip necessity compel these inhabitants familiarize 
themselves with that language. Assuming, arguendo, however, that there may 
some need the Boston area for public service programs foreign 
languages, the applicant herein has actually allocated periods only fifteen 
minutes daily for broadcasts that character which appear their face 
entirely inadequate for such purpose. Although have some instances 
authorized station licensees, certain areas and under special circumstances, 
broadcast foreign language programs, such actions not preclude from 
reaching the determination this proceeding, based upon careful considera- 
tion the factors discussed above, that the proposal Mr. Solimene 
devote about 27.3 per cent the entire prospective allotted time foreign 


*This criticized the applicant his exceptions 
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language programs would not provide, comparative basis, program 
service meritorious and representative character the well rounded 
services wholly English proposed the other competing applicants 


The Examiner found further that highly disproportionate per- 
centage the three hours daily had been reserved for the Italian 
language group, with only half hour each day for the thirty-four 
other racial groups the area. 


The Examiner’s language has drawn sharp criticism, not only from 
the applicant involved but also from other foreign language broadcasters 
and from the General Counsel the Commission. The only exception 
which the General Counsel filed the Initial Decision was portion 
the paragraph just The General Counsel argued that broad- 
casts encourage non-English speaking persons learn the English 
language are value and that— 


“Since knowledge English virtually essential normal active life 
the United States hardly likely that few hours foreign language 
rograms would have any substantial tendency destroy the incentive 
earn English. Such programs may some degree foster sense 
separateness the groups which they are and encourage them 
keep alive traditions, customs, and other aspects their native cultures. 
But these results are not necessarily undesirable. The structure our society 
not insecure that must stamp out all adherence foreign traditions 
customs nor, hoped, are provincial not recognize that there 
may much the native culture Americans foreign extraction that 
deserves kept alive and from which our own culture might borrow with 
profit. The view that our culture indigenous and not large- extent 


“Our American ideal, which the Examiner refers, envisages land 
where all persons whatever religion, race, national origin are free, 
long they not harm others, live they see fit, maintaining the 
customs, traditions, interests, and beliefs they think best. The suggestion 
this Initial Decision that groups foreign extraction should denied access 
their native language clearly repugnant that ideal.” 


more lengthy argument was made the applicant his excep- 
tions and brief. “Obviously,” said, 


“the Hearing Examiner has forgotten that live ‘one world’; distinctly 
chauvinistic approach radio broadcasting the United States does not help 
lead down the road world community nations. What more 
the Examiner has taken only one minor objective the proposed programming 


Pilgrim Broadcasting Co., R.R. 861. 

*Commencing with the word “Assuming” and running through the “whip 
necessity” argument. The General Counsel does not except the propositions 
that the applicant devote disproportionate amount time broad- 
casts Italian and that there need for public service programs 
foreign languages the time allotted for this purpose inadequate. 
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and magnified out all reasonable proportion its setting the overall 
ses for satisfying the variety broadcasting needs, foreign language 
and otherwise, the Boston Finally, our nation-wide community 
and probably its very greatness but product the very melting-pot 
within which these groups diverse backgrounds now find themselves. 
third, fourth, even fifth generation American himself product the 
melting-pot—it almost axiomatic that the very strength these United 
States stems from the diverse and many-sided origin its population.” 


was pointed out that even during the war the Commission had 
favored the continuance foreign language programs; the Commission 
stated the hearings before the Cox Committee that foreign language 
programs 


“could used positive and affirmative force furthering the war effort 
among the foreign populations dependent upon them. Such means reach- 
ing the foreign-speaking population extremely important country such 
ours. 


“With the advent war there was naturally agitation remove from 
the air those broadcasts enemy tongues. However, was the consensus 
opinion throughout the Government that instead abandoning such broad- 
casts they should permitted continue means the large 
foreign-speaking groups.” 


The brief also quotes some length the views reputable, though 
not entirely disinterested, students the subject the effect that what 
needed not less foreign language broadcasting but more good 
foreign language 

able brief amicus curiae has also been filed the Boston case 
Atlantic Broadcasting Company, Inc., licensee WHOM, the prin- 
cipal broadcaster foreign language programs the New York metro- 
politan area. The brief points out that the potential foreign language 
radio audience the United States has been estimated between 
and million people and that 1940 more than per cent the 
people the United States over years age were foreign born. 
addition, many foreign language speaking people live closely knit 
language groups urban areas, many speak English whatsoever, and 
many are illiterate. Foreign language broadcasting therefore 
extreme importance. Foreign language speaking minorities, well 
all other minorities, have equal right with other Americans for 
access media information and entertainment, including the broad- 


Hearings before the Select Committee Investigate the FCC 2705 
See also Statement Chairman Fly, 2716. 

Testimony Jacques Ferrand, Chief the Radio Division the Com- 
mon Council for American Unity, Docket No. 8479 (Atlantic Broadcasting Co., 
Inc.); Bruner and Sayre, Shortwave Listening Italian Community, Pub. Opin. 
640 (1941); Friedrich, Foreign-Language Radio and the War, Common 

round (1942). 
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cast medium. The Commission its Blue Book recognized that “the 
American system broadcasting must serve significant minorities amon 
our The economic, social, status, 
language barriers most foreign language speaking people cause 
them particularly dependent upon foreign language broadcasting 
for information and entertainment. The foreign language newspaper 
not adequate substitute for numerous reasons. English speaking 
people have many available timely sources information and enter- 
tainment and the Commission should adopt blanket policy the 
effect that broadcast stations must merely add the already numerous 
media available the English language and not serve the seriously 
unsatisfied needs and desires significant foreign language speaking 
minority groups. This brief also quotes from the views recognized ex- 
perts the field well from statements the O.W.I., the American 
Civil Liberties Union, and others.® concrete example the present- 
day value foreign language programs shown the arrangement 
made the Director the Census and the N.A.B. for use of, foreign 
language broadcasts establish confidence census field men the 
part foreign speaking persons. WHOM itself broadcasts program and 
conducts classroom instruction aid Americanization foreign-born 
persons who wish naturalized. The brief specifically criticizes the 
Examiner’s view that foreign speaking persons, particularly where 
concentrated single area, “ample opportunity” learn Englis 
through their daily intercourse with native American inhabitants (this 
not true, because they tend stay homogeneous groups); that 
English the “official language” the United States; that foreign 
language broadcasts deter rather than promote assimilation (this not 
true, because denying foreign language groups access information 
through broadcasting “can only drive them further into alien national- 
ism because the unavailability Americanizing information and the 
rebuff which the denial the broadcasting medium would constitute” 
and that denying them radio programs their native tongues would 
force them learn English. 


The value foreign language programming was also involved 
the abortive proceeding the matter the application Crosley 
Broadcasting Corporation and Progresso Italo-Americano Publishing 
Company, Inc., File No. BAPL-53, for assignment the license 
WINS, New York. The proposed assignee, Progresso, which also 
controls intended least some extent convert WINS 


Ferrand, Foreign Language Broadcasting the United States (1945-1948); 
Ferrand, Foreign Language Radio the United States, Interpreter Releases, Vol. 
XXII, No. 11, Series No. March 21, 1945, Common Council for American 
Unity; Lazarsfeld and Stanton, Radio Research 1941, 60; Address James 
Lawrence Fly before the American Civil Liberties Union, Feb. 12, 1941. 

While WHOM Jersey City station, serves the New York metropolitan 
area, and would have been sold the transfer WINS had been The 
application was later withdrawn. 
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foreign language programming. committee employees WINS, 
fearing that the proposed change would mean that many most 
them would lose their employment, filed opposition the applica- 
They contended that “the very principle foreign language 
broadcasting questionable one” (citing only the Initial Decision 
the Pilgrim case); that time goes the need for specialized ap- 
proach foreign-born persons who are unfamiliar with the English 
language and unassimilated into the general stream American life 
becomes less and less acute; and that first-generation native Amer- 
icans, “raised the enveloping culture our society,” such broadcasting 
may affirmatively harmful. restricted use public frequencies 
the presumed interests only part the listening public, was said, 
raises very serious public interest problems. Reliance was placed the 
Commission decision the Voice Detroit Progresso con- 
tradicted this argument substantially the same grounds asserted 
WHOM its brief the Pilgrim case. 


The value foreign language programming was 
nized another Hearing Examiner Initial Decision released July 
1949, proceeding for removal the main studio WHOM from 
Jersey City New The Hearing Examiner recognized that 


foreign language radio broadcasting important and effective means 
promoting mutual understanding among the foreign-born and between 
them and the more firmly established American groups; thus Americanization 
the foreign-born greatly facilitated through foreign language broadcast- 
Mutual understanding, tolerance, sympathy, and faith between and 
among the foreign language groups and the more stabilized citizens the 
United States are recognized essentials our democracy. The public interest 
served through the integrating and Americanizing influences exercised and 
fostered foreign language radio broadcasting. The contributions made 
station WHOM these processes are substantial.” 


course, not thought that all foreign language programs 
are good merely because they are foreign another 
recent Initial Decision the Examiner his conclusions stated that the 
station involved broadcast “valuable foreign language broadcasts.”15 
The General Counsel his exceptions contended that there was nothing 
the findings indicate that the station’s foreign language programs 
were good, bad, indifferent. 


“The Commission can take official notice the fact that such programs 
are frequently not The broadcast poor programs foreign 
language does not through some strange process alchemy convert such 
programs into precious metal.” 


See 262, infra. 

363, 372-3 (1938). See F.C.Bar 164. 

512. The Initial Decision denied the application. 

Port Frere Broadcasting Co., Inc., R.R. 1137 (1949). 
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Jurisdiction Civil Aeronautics Administration over Antenna 
Structures 


The question the authority the Civil Aeronautics Administration 
over radio broadcasting antenna structures was the subject recent 
exchange letters between Arthur Scharfeld, member this 
Association, and representatives the agency. Mr. Scharfeld wrote 
the C.A.A. inquiring the legal basis for the C.A.A.’s practice 
requiring the filing Forms ACA 117 and ACA 114 connection with 
the erection antenna structures. Form ACA 117 “notice con- 
struction alteration structures and calls for certain information 
under oath. Form ACA 114 entitled, “Application for Rating Air 
Navigation Facility and Lawful Authority Operate “True 
and calls for information with respect lighting the structure also 
constitutes voluntary request for Air Navigation Facility Certificate. 
reply, Acting General Counsel Robert Boyle relied upon Sections 
1101 and 606 the Civil Aeronautics Act 1938. Under Section 1(7) 
the Act air navigation facility includes any facility used in, avail- 
able for use in, designed for use aid air navigation, including 
lights. Under Section 606 the Administrator may issue certificate for 
such air navigation facility, and pursuant this authority that 
Form ACA 114 sent persons the Communications Act 
and F.C.C. regulations install obstruction lights and markers 
antenna structures, and when the judgment the Commission 
such towers constitute, there reasonable possibility that they may 
constitute, menace air navigation. answer further inquiry 
General Counsel Elwell emphasized the importance air naviga- 
tion uniform tower lighting practices and the necessity for the C.A.A. 
maintain continuing supervision over such lights and markers. While 
the C.A.A. has always that radio antenna towers located 
potential hazard areas properly lighted and certificated the C.A.A. 
Air Navigation Facilities, the present law does not require radio 
antenna tower owners obtain facility certificate once the F.C.C. 
has granted the owner lawful right operate air navigation ob- 
struction lights the tower. Radio station owners have always co- 
operated fully with C.A.A. but lack co-operation ever creates 
situation detrimental air commerce legislation will probably sought 
require that all such towers lighted accordance with C.A.A. 
standards and that owners thereof secure certification such lights 
Air Navigation Facilities. 


Right Station Employees Protest Transfer 


interesting procedural question, raised recent 
will not decided least the present time because the application 


Application Crosley Broadcasting Corporation, Assignor, and Pro- 
gresso Italo-Americano Publishing Company, Inc., File No. BAPL-53. 


q 
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involved has been withdrawn. The application was one for transfer 
control WINS, New York, from Crosley Broadcasting Corporation 
Progresso Italo-Americano Publishing Company, which controls the 
licensee WHOM. Since WHOM also covers the New York metro- 
politan Progresso would have dispose it, and was 
contemplated that WINS would become largely foreign language 
committee the employees WINS, fearing that they 
would lose their jobs, filed “Objection Grant and Request for 
Hearing,” and asked that they made party the hearing. This 
pleading did not indicate upon what theory the committee asserted its 
right heard, and Progresso promptly objected its being treated 
anything more than “communication” under Section 1.723 the 
Rules, contending that should given more weight than any 
informal communication filed member the public. the merits, 
Progresso also argued that the effect the transfer upon the employ- 
ment particular persons was not matter for the Commission 
consider, well denying some the committee’s allegations and 
inferences. its reply, the committee relied upon Sections (2) 
and 405 the Communications Act, arguing that threatened economic 
injury its members placed them the position persons “aggrieved 
whose interests are adversely affected” grant the transfer 
application. Progresso answer this contended that the com- 
mittee’s theory was sound, everyone whose economic interests might 
affected application for construction permit assignment 
license would have standing before the Commission—even employees, 
advertisers, and suppliers services existing station city where 
new application made, persons who have contracts with 
assignor. was further argued that Congress had given the Commission 
power deal with the employment rights broadcast licensees’ 


The Commission the case expressed some concern 
the effect its action upon employees WOKO; but that was 
revocation case, and any event the possible detriment the em- 
ployees, whatever was, did not influence the Commission’s action. 


another comparatively recent case representative labor 
union appeared oral argument proposed assignment the 
licenses two stations, order heard the question the 
effect the lease arrangement question upon the employees the 
stations. indicated that the lease would result displacement 
number station employees. Chairman Coy stated that 


WHOM actually Jersey City station, see Atlantic Broadcasting Co., 
Inc., R.R. 512 (1949). 

“See 256, supra. 

222 the Communications Act, dealing with employees common 
carriers. 

Curler Broadcasting Corp., R.R. 1613 (1947). 
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“We have nothing whatsoever with those contractual relationships 
here the Federal Communications Commission. That question [of 
financial loss members the union] one, seems me, settled 
between you and the new licensee here determine whether you are 
bargaining agent for the employees the new licensee, again something 
have jurisdiction know regulation under the Communi- 
cations Act, authority the Communications Act, for this Commission 
concerned any particular with the number people employed, the rate 
pay that people are paid—we have some regulations the qualifications 
such people may employed—but requirement except that there 
will competent personnel charge the operation transmitters who will 
regularly licensed this Commission. Beyond that, the number 
people, and without further explanation from you the contents the 
statement you wish file, would have deny you the right file such 


Applications—Filing Application Competitive Request for 
Transfer Control. 


Another interesting question raised the recent Crosley Broad- 
casting Progresso was presented the appli- 
cation WFDR Broadcasting Corporation. Crosley had filed standard 
application for consent assignment license WINS. WFDR, 
station, thereafter filed application for construction permit and 
also requested that Crosley required file application for renewal 
its license, which was not due expire until May 1951. WFDR 
proposed operation identical with the operation WINS, from the 
same transmitter site and employing the same antenna system. WFDR 
contended that its general broadcast service would serve the public 
interest better than the programming proposed Progresso, the 
proposed assignee, and further stated that was ready, able, and willing 
purchase the physical facilities WINS upon the same terms and 
conditions those set out the contract between Crosley and 
Progresso. Progresso its reply Petition for Hearing 
contended that WFDR’s application was fatally defective under the 


Rules; that its request that Crosley required file application 


renewal was attempt secure comparative hearing the program 
proposals Progresso, and that WFDR was attempting re-establish 
the Avco Rule. Progresso pointed out that the WFDR petition did 
not allege that WINS was not being operated the public interest 
that Crosley had been guilty any misconduct justifying order 
requiring file application for renewal under Section 
fact, was said, WFDR did not even allege that would better 
licensee than Crosley that its programming would better serve the 


“In the Matter Application for Consent Assignment Licenses 
Stations WAAB, Worcester, Mass., and WMTW, Portland, Maine, Docket 9204, 
Transcript 66-72 (1949). 

No. BAPL-53, discussed supra. 
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ublic interest. Since the Avco Rule had been abolished, the issue 

efore the Commission was not whether operation someone else than 
Progresso might better serve the public interest but only whether 
approval the transfer application would serve the public interest. 
was argued, was attempting re-establish the Avco Rule, 
even having used the language the old rule its application; but 
the Commission had abolished the rule for good reason, and should 
stand its ground, 


Radio Service Marks 


NBC’s familiar three-tone musical chime became the first purel 
audible service mark registered under the 
Act when the Patent Office recently granted registration. appli- 
cation, filed two years previously, described the service mark actuall 
used connection with the sale advertising the services broad- 
casting radio programs and comprising sequence musical chime- 
like notes which the key sound the notes the being 
the one just below Middle the the one just above Middle the 
being Middle C.” The service mark was used “in audible advertising 
station breaks between radio programs” and had been used since 
November, 1927. Recordings actual programs which the service 
mark was used were presented with the application. 


Telecasts Football Newsreels 


course truism point out that restrictions program 
content radio and television stations are found not only 
statutes and the rules and decisions the F.C.C., but also contracts 
between private parties between the broadcasters and third parties. 
Broadcasts newsreels college football games are case point. The 
standard contract used many colleges for granting the privilege 
taking motion pictures athletic contests limits the privilege “for show- 
ing part the regular news reel release” the newsreel company, 
and forbids the latter from selling, loaning, giving away any the 
film prints pictures except for this purpose. further stated 
that “all private public showings releases any kind will 
part the regular newsreel release” and for other purpose, “and that 
there shall advertising, direct implied, any commercial used 
part such showing.” While television not mentioned name, 
seems clear that this agreement prevents use newsreels over the 
air. reported that agreements with television stations conversely 
forbid kinescoping shots for use outside the television field. 
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Index Volumes and 


References are volume and page numbers (Vol. No. pp. 1-15; 
No. pp. 17-70; No. pp. 71-115; No. pp. 117-166; Vol. 10, No. 
pp. 1-48; No. pp. 49-128; No. pp. 129-176; No. pp. 177-271). 


Administrative agencies 
Reorganization, 10:6,127 
Administrative procedure (See also Judi- 

cial review; Practice and procedure) 

Argument ore quorum agency, 

Cease-and-desist orders, 10:5 

Collateral attack Commission deci- 
sions, 9:141; 10:89,116 
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Declaratory rulings, 10:226 

Hearing, right to, 10:33, 
119,234 
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Order cease unlicensed operation, 
10:164 

Practitioners before agencies, 9:112; 
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Quorum the Commission, 9:107 
Revocation license, 10:5 
Separation functions, 9:87 
Standing employees protest trans- 
fer, 10:262 
Standing challenge and enforce ad- 
ministrative action, 10:150 
Stay appeal, 10:89 
Supervisory action, 10:226 
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F.T.C. regulation, 9:74 
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Rights tenants, 10:201 
Zoning laws, 10:28 
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10:127 


Alcoholic beverages 
Advertising, 10:128,170,176 
Aliens 
Ownership and operation communi- 
cations facilities by, 10:121,145 
Amusement licenses 


Television reception amusement, 
9:141,156; 10:217,231 


Announcers 
Exemption from Fair Labor Standards 
Act, 10:254 
Antenna structures 
Jurisdiction Civil Aeronautics Ad- 
ministration over, 10:262 
Anti-trust laws 
ASCAP practices, 9:91,149 
Attempt newspaper destroy com- 
petition radio station, 10:167 
broadcasts, restrictions on, 


Networks, 9:50,104,138 
Substitution 
office for Class 1-B telegraph 
9:59; 10:155 
Applications 
Citizenship applicant, 10:121 
Comparative consideration, 10:26,96, 
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Fair, efficient and equitable distribu- 
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10:84,141 
Charges for wire service, 10:123 
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Broadcasts, 10:233 
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Boxing and wrestling matches 
Authority state commission over, 
232 


Broadcasts of, 10:218 

Lease stadium, 10:26,241 

Property telecasts, 9:97,132; 
Broadcasting 

Meaning term, 10:26,241 

Radio reception street cars, 10:242 
Broadcasts 

Boxing and wrestling matches, 10:218 
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Identity victim crime, 10:220 

Obscene lurid, 10:220 

rights in, 10:27,93, 


Canada 
Television allocation agreement, 9:77 
Carriers 
Government rates, 10:121 
Handling government traffic 
carrier press traffic, 10:117 
International traffic distribution, 
10:122 
Liability for loss earnings dis- 
charged employee, 10:110 
Merger international carriers, 10:145 
Overcharges—statute limitations 
claim, 10:98 
Censorship 
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as, 9:38,64,105,145; 10:5,16, 
96,220 
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employment contract, 10:167 
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Defamation 
legislative proceedings, 
9:4 


10:99 

Liability broadcaster, 9:42,93,133; 
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Political broadcasts, 10:15, 
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State legislation, 10:208 

Telegraph companies, liability, 10:108 
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Defamation—Continued 
Television broadcast motion picture, 
10:118 
Television, defamation by, 10:228,234 


Editorializing, 9:38,89,229,250 


Fair Labor Standards Act 
Child labor provisions, 10:175 
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Broadcasts, 10:232 
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Network regulations 
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News events (See also Athletic contests) 
Property rights telecasts, 10:132 
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Programs—Continued 
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telephone company, 9:61 
Withdrawal service, 10:108,156 
Telephone recording devices, 9:70 
Television 
Aerials, 10:201 
agreement with Canada, 
Allocation proceedings, proposed rule 
making, 10:70,148 
procedure, 


Censorship films used on, 10:193 
Defamation by, 10:211,228,234 
Moving pictures, 9:137 

Newsreels, 10:265 

telecasts, 9:97,132; 


Receivers motor vehicles, 10:215 

Regulation, 9:90 

Right privacy, 

Service contracts insurance, 10:158 

Tariffs for intercity transmission 
programs, 9:96 

Time-sharing, 9:102 
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Television stations 
Interim operation lower power, 
10:116 
Theater television, 10:151,174,253 
temporary authorization, 10: 


Trade marks 

Service marks, 10:94,265 

Unfair competition, 9:99 
Transcriptions 

Customs duties, 10:175 

Right use, 10:154 
Transfer control 

Avco rule—abolition, 9:81 


Avco rule—separation properties, 
9:150; 10:10 

competing 
application, 9:52 

partnership organization, 


Competitive applications, 10:264 
Employees, standing protest, 10:262 
Lease arrangement, 10:114,161,280 


Transit radio, 10:242 


UNESCO 
Survey copyright law, 10:67 
Unfair competition 
Property name radio program, 
10:249 


Televising performance professional 
entertainer, 10:36 
Trade names, 9:99 


Universities 
athletic events, 10:232, 


Wages and hours (See Fair Labor Stand- 
ards Act) 


Wrestling matches Boxing and 
wrestling matches 


Zoning 


Erection antenna for amateur trans- 
mitter, 10:28 
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